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The Handset Telephone: A Problem in 
Public Utility Regulation 


By FLOYD R. SIMPSON* 


HE introduction of the handset 

telephone in the United States has 
given rise to a regulatory problem in 
respect to what constitutes adequate 
subscriber equipment for the rendering 
of telephone service, and what charges 
are to be made to subscribers for that 
equipment. The latter aspect of the 
problem especially has received much 
attention from regulatory bodies during 
the past nine years. 

The handset telephone,' although rela- 
tively new to a majority of Americans, 
actually has a history of development 
covering a period of over 50 years. The 
inconvenience encountered in using the 
original telephone invented by Bell in 

* Assistant in Economics, School of Business Ad- 
ministration, University of Minnesota. 

1 The type of instrument we are discussing consists 
of a transmitter and receiver joined together on op- 
posite ends of a common handle. It has been described 
and designated by many names and trade-names, such 
as “French phone,” cradle phone, hand cradle set, 
hand-mike, hand telephone, grabaphone, handmicro 
telephone, micro telephone, monophone, monotype set, 
and neophone. One subscriber in Vermont wrote to the 
company requesting that they install a “hambone” 
telephone in her home. In this paper the term “handset” 
is used to cover all such equipment. 


1876 stimulated endeavors to improve 
the instrument. In 1877 several crudely 
constructed devices, resembling the 
handset in principle, were patented in 
England, but they were never used 
commercially.? In 1878 an experimental 
model of a handset was made in America 
and used on the central office switch- 
board of the Gold and Stock Telegraph 
Company of New York. This instru- 
ment was taken to France in 1879, and 
after improvements were made it came 
to be widely used there. A further de- 
velopment of the handset followed in 
the Scandinavian countries in 1884, and 
a few years later its use spread 
into Belgium, Germany, and England. 
The Ericsson Telephone Manufacturing 
Company of Sweden made and sold over 
2,000,000 sets before general adoption 
in America began.® 


2H. A. Frederick, ‘Early Handsets,” Bell Labora- 

tories Record, July, 1934. This article contains a his- 

torical outline of these early sets and is well illustrated. 

3 Information furnished by the Ericsson Telephone 

Manufacturing Company. The following tabulation 

shows the Ericsson production bi-annually up to 1924: 
(Footnote 3 continued on page 332) 
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The Growth of Demand 


In the United States the handset 
was not made generally available to sub- 
scribers until 1927. However, foreign 
manufacturers, such as Ericsson, began 
shipping a few instruments to the United 
States as early as 1896, and small Ameri- 
can companies began producing them 
after 1900.4 These sets were sold to 
private buyers and to numerous tele- 
phone companies which sprang up fol- 
lowing expiration of the Bell patents in 
1893 and 1895. The Ericsson company 
operated a factory branch in Buffalo, 
New York from 1907 to I915, during 
which time they sold about 15,000 hand- 
sets. 

During the years from the turn of the 
century to 1927 the demand for a con- 
venient type of instrument, such as the 
handset, was constantly growing. The 
Essex Hotel in New York was using the 
handset in all its rooms as early as Igor.5 
The United States Army Signal Corps in 
1906 gave an order for 500 portable 
handsets. One manufacturer, in an en- 
deavor to meet a growing demand for 
greater convenience, went so far as to 
construct devices for holding the re- 
ceiver of a desk-model phone when a 
conversation was in progress.’ Portable 
handsets were used for many years by 


(Footnote 3 continued from page 331) 


Year Number Year Number 
1891-2 1,230 1909-10 112,164 
1893-4 9,192 IgII-I2 145,528 
1895-6 30,940 1913-14151, 104 
1897-8 80,157 1915-16 201,059 
1899-00 106,191 1917-18 206, 362 
1901-2 113,504 1919-20 137, 869 
1903-4 146,815 1921-22 99, 565 
1905-6 169,699 1923-24 90, 644 





1907-8 125,153 
Total 1,927,176 


4 A general survey of early American telephone jour- 
nals revealed at least 11 such companies operating from 
1902 to 1906. 

5 28 Western Electrician 207 (March 23, 1901). 

6 11 Telephony 325 (May, 1906). 

717 Telephone Magazine 287 (May, 1901). 


telephone men in field work, and by rail- 
road companies for train despatching.® 

Before the large American telephone 
companies made handset instruments 
available, some subscribers even went so 
far as to buy their own handsets and at- 
tach them to the lines of the company 
from which they received service. As a 
result of this practice one company ran 
notices in the newspapers directing at- 
tention to a clause in the subscriber’s 
contract which prohibited use or at- 
tachment of any apparatus to company 
lines unless it was furnished by the com- 
pany itself. The New York Telephone 
Company had several hundred orders for 
handset service on file even before it was 
officially offered.’° The strength of the 
demand was well evidenced in Milwaukee 
in 1928, when a threatened withdrawal 
of all handset service recently begun by 
the Bell company, was met with bitter 
opposition." In a Pennsylvania hearing 
in 1933 the telephone company stated 
that handsets were offered in response to 
a popular demand forced on the com- 
pany.” Lastly, what better evidence 
have we of the desire of subscribers for 
an improved telephone instrument than 
the great number of handsets installed 
after 1929, in spite of the deterrent of a 
substantial monthly charge and achange- 
of-instrument fee, the reduced incomes 
brought about by the depression, and 
an otherwise general loss of stations by 
all telephone companies? 

The large American telephone com- 
panies were aware of the widespread 
usage abroad and the growing demand 
at home, but they appear to have been 


unhurried about making handsets avail- 


8 Re Ohio Bell Tel. Co., P.U.R. 1933 C 338 (340); 8 
Telegraph Age 285 (April 16, 1909). 

9 92 Telephony 20 (March 12, 1927). 

10 Thid. 

11 94 Telephony 46 (March 3, 1928). 

12 Pub. Servo. Com. of Pa.v. Bell Tel. Co. of Pa., P.U.R. 
1933 B 343. 
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able on their own lines. The Bell organ- 
ization made up several hundred hand- 
sets in 1905 but withdrew them because 
of unsatisfactory performance. For a 
number of years thereafter, this organ- 
ization apparently did little to bring out 
an improved instrument. In 1914, how- 
ever, under the leadership of President 
Theodore N. Vail a change in policy 
brought about renewed endeavors in this 
direction, culminating in the develop- 
ment of the present handset. 


Reasons for Later Adoption 


The arguments most frequently pre- 
sented by the large telephone companies 
for not offering this more convenient 
service sooner are as follows: (1) foreign 
manufactured sets would not give the 
high quality of service of American 
Bell-made apparatus; (2) the positional 
effect caused by moving the handset 
while in use made the set noisy and 
brought about undesirable variations in 
the circuit to the central office; (3) pick- 
ing up and laying down the set caused 
aging and breakage; (4) howling noises 
were often set up in the older style hand- 
sets as a result of acoustical coupling 
between transmitter and receiver (sim- 
ilar to the howl that is sometimes heard 
when the receiver of a desk or wall type 
set is held close to the transmitter); (5) 
the impossibility of altering the distance 
between the transmitter and the re- 
ceiver often caused transmission loss or 
distortion, because of physical differ- 
ences in individuals using the phone. 

References made to the works of 
several technical writers in the field and 
a personal discussion with a communica- 

13 In re Handset Charges in the State of Minnesota, 
M-2247. (Taken from the full hearings made available 
to the writer by the Minnesota Railroad & Warehouse 
Commission.) 

A contrary view is expressed by engineers for the 
FCC, who claim that this handset was as efficient as 


the desk set which was used until 1927. (FCC, Eng. 
Dept., Spec. Inves., Docket No. 1, p. 15.) 


tions engineer suggest some sound basis 
for these arguments during the early 
period. Kempster B. Miller" states that 
American companies did not wish to 
sacrifice transmission efficiency for con- 
venience, but he further remarks that 
there has “‘probably been some inertia 
on the part of American manufacturers 
and operators about striking at the root 
of the question and curing defects. .. .” 
Mr. Miller sees the handset as giving 
increased transmission output because 
the speaker’s lips are in a more nearly 
correct relationship with the mouth- 
piece. A. V. Abbott, writing in 1904,” 
stated that “American makers could 
learn many profitable lessons from Euro- 
pean models [of handsets].” A European 
manufacturer and a former German 
utility executive both inform the writer 
that the defects of the early foreign 
handsets were not important after the 
middle of the first decade of this century. 
Because of the interchange of technical 
knowledge between American and for- 
eign firms there is no doubt that such 
improvements as were made abroad were 
known to American producers.'® This 
evidence leads to the conclusion that the 


4 Telephone Theory and Practice (New York: Mc- 
Graw-Hill Co., 1933), Vol. II, pp. 45-47. 

Telephony (New York: McGraw Pub. Co., 1904), 
Part V, p. 442. 

16 Karl Hersen, a technical adviser to the German 
Telegraph Department, writing in 1924, asserted that 
the American “solid-back transmitter is not used ex- 
tensively in Europe, the hand microtelephone being 
preferred in Scandinavia, Germany, and many other 
European countries. It is therefore improbable that the 
cumbersome American candlestick pattern [desk set] 
can successfully compete with the hand microtelephone 
set.... Trials made by the German Telegraph De- 
partment with the solid-back transmitter have shown 
that this transmitter does not suit our conditions even 
if its good character as regards constancy and clearriess 
of speech be appreciated. Consequently other trans- 
mitters, considerably more sensitive, have been designed 
in countries not using the solid-back. The results ob- 
tained by speaking on long distance telephone lines 
have shown that these transmitters are as efficient as 
American transmitters. ...” (Reprinted in the ZL. M. 
Ericsson Review, September, 1924.) 
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serious defects of the handset had mostly 
disappeared some years before it was 
offered to American users. 

Technical reasons were not the only 
ones which may have caused delay in 
handset adoption. The large American 
companies naturally did not wish to 
render obsolete a great mass of equip- 
ment, representing a large investment 
previously made, by a general installa- 
tion of new style instruments. It is the 
writer’s opinion that the non-competi- 
tive status of the industry also was an 
important factor. Competition is known 
to be the sharpest spur to improvements 
when the buying public desires them, 
whereas monopolies do not operate un- 
der such an incentive in order to hold 
their customers. The changed attitude 
on the part of the railroad companies 
toward speedier and more comfortable 
trains the last few years is a case in 
point. The telephone industry, unlike 
the railroads, is largely dominated by 
one central holding and operating com- 
pany, and this company appears to 
release advances in the telephone art at 
its own pleasure. 

Under a regulated system, what con- 
stitutes an adequate standard of service 
relative to the type of equipment a 
company should furnish subscribers? 
Most of the state commissions have 
power to make rules concerning the 
quality of service, but few commissions 
have prescribed detailed standards of 
equipment for telephone companies. 
The Bureau of Standards in 1921!” 
recommended that a standard be set 
for telephone companies in order to 
bring about better service. Illinois and 
Wisconsin set up certain minimum 
standards, and among other things the 
Illinois order stated that “... the gen- 
eral satisfaction of the majority of the 


17 Standards for Telephone Service, Bureau of Stand- 
ards, Circular 112, 1921. 
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users is the most important criterion of 
good service.’® Although no provision 
was here made for the type of subscriber 
telephones, under this general provision 
the furnishing of handsets would be- 
come necessary when a large group of 
any class of subscribers desired them. 
The telephone companies have usually 
claimed that a handset does not improve 
speech transmission and gives no better 
service than a desk set.'® The Wisconsin 
Commission took note of this situation 
in 1928, when it said: 

“As far as the transmission of speech is 
concerned there is no doubt that the wall 
type set would furnish reasonably adequate 
service, but it is the Commission’s opinion 
that the efficient transmission of speech in 
and of itself does not constitute reasonably 
adequate service; that the convenience of 
the subscriber and the adaptability of the 
type of set to his use is also to be con- 
sidered.”’?° 


The Oklahoma Commission has also said 
that the handset cannot be classed as a 
luxury.”: For the majority of people the 
handset makes the telephone a more con- 
venient instrument to use and in the 
writer’s opinion was past due as an im- 
provement in telephone art, even though 
it was offered to subscribers only upon 
payment of an extra charge. 


Early Charges and Later Reductions 


The additional charge for the hand- 
set telephone was not new in America 
when the larger companies began sup- 
plying it. A survey of early literature 
and commission orders shows that even 
in the early part of the century many of 
the small companies furnishing hand- 
sets commonly made an_ additional 


18 General Order No. 107. 

19 Pub. Serv. Com. v. Bell Tel. Co., P.U.R. 1933 B 342 
at 343. 

20 Re Wis. Tel. Co., P.U.R. 1928 E 207 (Abstract). 

21 Re Handset Charges by Southwestern Bell Tel. Co., 
3 P.U.R. (N.S.) 555 (1933) (Abstract). 
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charge of 25¢ to so¢ a month for them.” 
The price paid for a telephone set in 
those days varied very little between 
the desk style and the handset style. 
The former L. M. Ericsson Manufactur- 
ing Company of Buffalo charged $9.00 
for the “hand microtelephone” without 
condenser or bells, while the desk type 
was listed at $8.50. 

In European countries using the hand- 
set prior to 1927, the extra charge was 
not generally levied. This may be ac- 
counted for in part by the fact that the 
hand type was very early introduced into 
the foreign systems and therefore did 
not render obsolete an immense amount 
of equipment representing a heavy in- 
vestment previously made; secondly, 
many of the European systems are gov- 
ernment owned and operated and did 
not use the handset to increase revenues. 

Since very few American subscribers 
could obtain handsets prior to 1927, the 
problem of additional charges did not 
arise until after that time. Introductory 
rates for handset service were set at Sof 
per month in all states served except 
Florida and Ohio.” In addition to the 
monthly rate, a flat charge ranging from 
$1.00 to $3.00 was made for changing the 
instrument from the old style desk set 
or the wall set. These comparatively 
high charges soon provoked complaints 
and investigations. On January 25, 1928 
the Illinois Commission issued an order 
reducing the charge to 25¢ a month; 
Wisconsin followed only a few weeks 
later with a similar reduction. In the 
hearings the companies tried to justify 
the charge by showing that certain addi- 
tional costs and expenses were involved 
in supplying the service. 

The costs and expenses which the 


companies endeavor to set forth may be 


% For example, see 8 Telephony 15 (July, 1904). 
23 FCC, Eng. Dept., Spec. Inves., Docket No. 1 
(Dec. 14, 1936), p. 8. 


classified as follows: (1) greater invest- 
ment cost in handsets purchased; (2) in- 
creased maintenance expense; (3) in- 
creased accounting, administration, and 
taxation expenses. As an example, we 
may take the early hearings held in II- 
linois and Wisconsin and briefly tabulate 
the additional costs and expenses set 
forth by the companies: 








ow 
Item 7 
Telephone 
Co. 


Wisconsin 


rongnene 





Additional maintenance $1.20 $1.80 
Additional depreciation 1.10 3-26 
Additional administration 30 50 
Additional interest on added in- 

vestment at 8% 64 70 
Additional taxes, uncollectable 

revenue, & miscellaneous -93 1.07 








Total additional cost a year...| $4.17 $7.33 





Commenting on these figures, the Wis- 
consin Commission said (February, 
1928) that they were not convincing; 
that it was impossible for an instrument 
having not over a total of $8.76 addi- 
tional original cost to have an annual 
additional cost of $7.33; that additional 
maintenance and administration costs 
were purely estimates, and concluded 
that such figures were not entitled to 
very great weight. The Illinois Com- 
mission held there was little to show 
why the maintenance should be greater 
than that encountered with the desk set, 
and cut the charge from $1.20 to 60¢ a 
year; it also cut depreciation and ad- 
ministration allowances in half. 

Other states rapidly followed the ex- 
ample of these early commission deci- 
sions, and during 1928 and 1929 there 
was a wave of voluntary company re- 
ductions and commission orders in all 
parts of the country. Only nine states 


% Re Ill. Bell Tel. Co., P.U.R. 1928 C 283; Re Wis. 


Tel. Co., P.U.R. 1928 E 207 (Abstract). For more de- 
tails of the Wisconsin case, see 192 4. T. & T. Co. Com. 


Leaflets 845. 
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had not obtained a rate of 25¢ from the 
larger companies by the end of 1929.” 

The movement toward a second reduc- 
tion was begun in Washington, D.C., 
where on May 1, 1931, after a discus- 
sion between the Chesapeake and Po- 
tomac Telephone Company and the 
District of Columbia Commission, a 
limit was set on the duration of the col- 
lection of the 25¢ charge. A limit of 18 
monthly payments was made ($4.50), 
or the option of paying $4.00 in a lump 
sum when the service was installed.* 
No further reductions were made in 
1931, but in 1932 the Chesapeake and 
Potomac instituted the same plan in 
Maryland and Virginia. In 1933 whole- 
sale reductions were made affecting sub- 
scribers in 30 states. The trend of these 
reductions was to limit duration of the 
25¢ charge to 18 to 36 months, or a lower 
continuous charge of 15¢ a month. 

The first wave of reductions, once be- 
gun, tended to be voluntary on the part 
of the companies, but the second reduc- 
tions, from 25¢ recurring, came about 
more as a result of commission activity. 
Although most of these were either a 
limitation on the 25¢ charge or a lower 
rate of 15¢, or both, some states secured 
even lower rates. In 1935 the Wiscon- 
sin Commission ordered a charge of only 
8¢ a month, unlimited as to duration of 
collection.?” In 1936 the New York Tele- 
phone Company made a reduction to 1o¢ 
tor 24 months, until January, 1938, after 
which time the charge will be for 18 


2 Nevada came under the 25¢ charge in 1930; West 
Virginia in 1932; Kentucky, Louisiana, North Carolina, 
South Carolina, and Tennessee in 1933; Georgia re- 
duced the rate from s0¢ to 15¢ in 1933; Mississippi did 
not obtain a rate below so¢ until 1934. 

28 The engineers for the FCC state that this was a 
compromise on the part of the Chesapeake and Poto- 
mac to avoid any possibility of having the charge elimi- 
nated entirely. (FCC, Eng. Dept., Spec. Inves., Docket 
No. 1, pp. 2-3.) 

27 Re Charges Made for Handset Service, 8 P.U.R. 
(N.S.) 282. 


months.?8 Pennsylvania and New Jersey, 
in 1937, have obtained a rate of only 
15¢ for 12 months, and New Jersey has 
further ordered that there be no charge 
for handsets after January 1, 1938.” 
The New England Telephone and Tele- 
graph Company will charge 10¢ a month 
for 12 months after September 1, 1937.°° 


Difference in Revenues 


When the second wave of reductions 
began in 1931, the uniformity of rates 
among the various states became less 
and less. The wide variation in total 
revenues collected from state to state, 
some of which are even adjacent to one 
another, makes it very difficult to under- 
stand how it is economically possible to 
have correspondingly wide variation in 
costs for an identical service, even 
though a reasonable allowance is made 
for differences in operating conditions. 
To cite a few instances, we find that the 
added charge collected in Virginia from 
January, 1928 to January, 1936 would 
have amounted to $12.75, while in West 
Virginia, its neighbor, the charge for the 
identical period would have amounted 
to $34.85. In Nevada $30.00 would have 
been collected, while in Arizona and 
Colorado revenues would have totaled 
but $18.50 and $18.25 respectively. In 
Kentucky the charges would have been 
$37.55, while in Indiana only $17.50 
would have been collected; in Delaware 
the amount paid would have totaled 
$21.87, and yet in the District of Co- 
lumbia only $10.75 would have been 
billed. Granting that the cost-of-service 
principle ruled in 1928 and 1929, we 
now find a condition which appears to 
have taken on the aspects of charging 
“what the traffic will bear.” The com- 


28 111 Telephony 20 (July 4, 1936). 

29112 Telephony 32 (Feb. 27, 1937); 112 Telephony 
29 (Feb. 20, 1937). 

30 112 Telephony 26 (Aug. 7, 1937). 
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panies, however, have maintained that 
additional costs only are covered in 
these charges. 


Additional Costs Claimed 


The first cost an operating company 
must meet in adding handsets to its sys- 
tem is the additional investment in the 
instrument itself. The price of the largest 
producer, the Western Electric Com- 
pany,*! declined from $25.25 in 1927 to 
$8.89 in 1930, and was $10.45 in 1936, 
an increase effected during the depres- 
sion period.* In this charge has been in- 
cluded an amount to amortize the de- 
velopmental expenses incurred by the 
Bell Telephone Laboratories and the 
Western Electric Company. This amount 
has decreased from $2.41 in 1927 to 
$.40 in 1936. The total developmental 
costs up to the end of 1934 were $5, 569,- 
024, and the amount recovered was esti- 
mated as $4,761,571 up to the end of 
1936. In adding a piece of equipment 
that costs more than the investment re- 
tired, a company increases its total in- 
vestment and thus seeks to recover the 
difference by making a charge for its 
amortization. This additional cost of a 
handset over a desk set has varied from 
$18.61 in 1927 to $5.36 in 1936. Since no 
data on manufacturing costs are as yet 
available, the quoted prices must be ac- 
cepted for this discussion, although the 
Wisconsin Commission in 1935 refused 
to allow price increases made during the 
depression, on the grounds that they 
were not warranted when other prices 
were falling and some of the small manu- 
facturers had not made increases as 
large.*4 

In making an annual charge to re- 


31 Manufacturing subsidiary of the A. T. & T. Co. 

# FCC, Eng. Dept., Spec. Inves., Docket No. 1, 
Appendix IV, Sheet 3. 

3% Tbid., p. 26, Appendix IV, Sheet 2. 

4 Re Charges for Handset Service, 8 P.U.R. (N.S.) 
267 at 272. 
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cover this additional investment, the 
companies have set various rates: in 
some states the depreciation rate for 
other station apparatus has been ap- 
plied, while in others a higher rate was 
employed on the grounds that the life of 
a handset will be shorter than that of 
other types. These rates have varied 
from 7% to 9.5% in the various state 
hearings, although the A. T. & T. used 
only 7% for its own purposes. A num- 
ber of the state commissions reduced 
these charges; for example, in the New 
York hearing the company endeavored 
to apply a 7% rate to the full cost of the 
handset, but the Commission ruled that 
it could be applied only to the additional 
amount invested.** In the Wisconsin 
hearing the company claimed the posi- 
tion life of a handset to be only 6 years 
with a 50% salvage value at the end of 
that time, while the Commission set 6.5 
years as the position life, and the salvage 
value as 75%. 

A second extra cost occasioned by sup- 
plying handsets is the additional main- 
tenance expense over and above that re- 
quired by desk set equipment, usually 
attributed by the companies to the more 
frequent field and shop repairs. In the 
New York hearing field repairs were set 
at 34¢ a year, and an average of 36¢ a 
year was claimed for shop recondition- 
ing.*”? In addition to these maintenance 
charges some companies have inserted a 
further charge on the grounds that these 
costs will increase as the percentage of 
handsets in the system increases and as 
their age increases. In New York this 
charge was placed at 20¢ a year by the 
company, making the total maintenance 
go¢ a year. In other states the figures 


3 FCC, Eng. Dept., Spec. Inves., Docket No. 1, pp. 
28-30. 

% City Affairs Committee v. N.Y. Tel. Co., P.U.R. 
1933 D 448 at 458. 

37 Thid., p. 459. 
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presented have not been the same; for 
example, total maintenance in Michigan 
was set at 34¢; Georgia, 74¢; Wisconsin, 
25¢; and Pennsylvania, 60¢.3* These 
wide variations lend some credence to 
the view that the figures were mere 
estimates, or were based on an unusual 
amount of trouble experienced with first 
installations, and not typical of later 
experience.*® According to federal en- 
gineers, the new handset being produced 
at the present time will have less main- 
tenance difficulties than the desk set, 
and all basis for an additional charge 
will eventually disappear. 

The third item included as a basis for 
additional charges is increased taxes. 
These are founded upon the assumptions 
that: (1) as additional property value is 
added, aggregate property taxes will in- 
crease; and (2) when revenues are in- 
creased, all taxes based thereon will rise. 
As to the first, there can be little con- 
troversy if handset prices are accepted, 
although some states have differed from 
the companies on the method of figuring 
such taxes. For example, the Georgia 
Commission pointed out that the tax 


38 Re Mich. Bell Tel. Co., 4 P.U.R. (N.S.) 164 (1934); 
Re Telephone Companies in the State of Georgia, 3 P.U.R. 
(N.S.) 50 (1933); Re Wis. Tel. Co., 8 P.U.R. (N.S.) 267 
(1935); Pub. Serv. Com.v. Bell Tel. Co. of Pa., P.U.R. 
1933 B 343. 

39 The Engineering Department for FCC assert that 
the Bell Telephone Laboratories, in spite of nine years 
of investigation and development, released a handset in 
1927 which had a major error in its construction, and 
that this error was first located by the British Post 
Office Engineering Research Station, which purchased 
10 handsets in America in 1927. The errors located were 
“low efficiency of the receivers, and rapid deterioration 
of the transmitters due to penetration of condensed 
breath vapor.” It is also asserted that the error was not 
immediately acknowledged by the American company. 
This would cause maintenance costs on early sets to be 
higher than upon a later improved product. 

For further details see FCC, Eng. Dept., Spec. Inves., 
Docket No. 1, pp. 32-40 or 111 Telephony 22 at 27 
(Dec. 23, 1936). It should be remembered that in the 
investigation conducted by the FCC the companies 
have not been given an opportunity to submit opposing 
evidence. 
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rate should be applied against the addi- 
tional investment and not, as the com- 
pany contended, against the full cost of 
the new equipment.*® When the tax is 
based on income the amount of addi- 
tional tax expense, if any, will depend 
entirely upon the amount of additional 
revenue collected. This will, of course, 
increase taxes based on gross revenues, 
but should not cause any increase in net 
revenue taxes because the extra charge 
is based upon costs to be incurred, 
thereby leaving nothing for net income. 
Claims for additional taxes have ranged 
from 8¢ to 85¢ a year. 

The fourth basis for additional charges 
is founded upon added administration 
expenses, and commercial and account- 
ing costs. These costs are not great and 
little will be said about them in this 
paper. One commission pointed out that 
if administrative expenses are not raised 
in total when handsets are added there 
is little reason to include the item in com- 
puting the additional handset charge.“ 
Commercial and accounting expenses 
are at least partially covered in the serv- 
ice connection charge or change of in- 
strument fee and, if a loss is incurred on 
commercial and accounting costs in 
rendering handset service, it is also in- 
curred on them in providing other types 
of instruments. Several states, such as 
Michigan and Minnesota, did not allow 
the claim. 

Among the other additional expenses 
claimed by the companies are increased 
uncollectable revenues and licensee con- 
tract expense. (The latter applies to Bell 
companies, and is 1.5% of gross revenue 
paid to the A. T. & T. by the associated 
companies for services rendered by the 
parent organization.) Here again the 
amount of such expense depends upon 


40 Re Telephone Companies in the State of Georgia, 3 
P.U.R. (N.S.) 50 (1933). 
{1 Re Mich. Bell Tel. Co., 4 P.U.R. (N.S.) 164 (1934)- 
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the other additional charges collected. In 
the Wisconsin hearing* the Commission 
allowed the licensee expense but stated 
that the “company has not yet intro- 
duced adequate proof of the reasonable- 
ness of the license contract payments in 
the state-wide proceedings, or in con- 
nection with this matter [of handset 
charges].” 

Analysis of the alleged additional cost 
items has shown: (1) the additional in- 
vestment in the handset must be amor- 
tized over a period of years, if the supply 
prices are not excessive. The amount of 
such amortization, however, varies from 
state to state, between 7% and 9.5%. 
The A. T. & T. was found by the FCC 
to be using 7% for its own purposes. 
(2) The additional maintenance costs 
vary considerably from hearing to hear- 
ing, and appear to be in part merely 
estimates. (3) Tax expenses, when prop- 
erly computed, may be justified. (4) Ad- 
ditional administrative, commercial, and 
accounting costs seemingly rest upon a 
doubtful foundation. (5) Uncollectable 
revenues and licensee contract expenses 
depend entirely upon the other addi- 
tional charges being allowed.“ 

42 Re Wis. Tel. Co., 8 P.U.R. (N.S.) 267 (1935). 

48 The FCC engineers have taken all the costs in- 
curred by the A. T. & T., as given to them by the com- 
pany, and the revenues received from the handset, and 


compiled the following figures covering the period from 
1918 to 1936: 








Unrecovered alleged developmental ex- 
$ 4,263,380 


8,490,722 
8,948,495 

474,096 
1,423,688 


$23, 600, 381 
Alleged revenues $53,240,933 
Less alleged added costs |__23,600, 381 


Profit before income tax $29,640, §52 
Less income tax on profits (composite 


Alleged added maintenance costs 
Alleged added administrative costs... . 
Alleged added property taxes 


|__ 5» 745,197 
$23,895,355 





Net profits on handset 





Taken from p. 51, FCC, Eng. Dept., Spec. Inves., 
Docket No. 1 (Dec. 14, 1936). 
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In addition to the above costs the 
companies have desired to recover in the 
additional charge the undepreciated 
value of the desk set permanently re- 
moved from service and not fully 
covered by previous charges to the de- 
preciation account. This cost is certainly 
legitimate where such a situation is 
found, although the depression caused 
many old style sets to be retired and re- 
covery conditions may call them back 
into service. Should the latter case arise, 
the handset user would be paying on a 
piece of equipment which his use of a 
handset had not caused to be perma- 
nently retired.“ 


Other Reasons for An Additional Charge 


A non-cost reason frequently ad- 
vanced in state hearings for placing an 
extra charge on handsets is that a de- 
terrent is necessary against too rapid 
adoption. This is necessary, it is asserted, 
(1) because the capacity for producing 


handsets is limited, and (2) because the 
companies could not justly be required 
to make the increased investment needed 
to supply new handsets to all sub- 
scribers. The first reason is a techno- 
logical one and can only be examined by 
one in possession of all the business data 
of the companies. FCC engineers claim 
that Bell manufacturing facilities were 
never used to their annual capacity for 
handset construction. The increased in- 
vestment argument has ample justifica- 
tion, prices of sets assumed, if we admit 
that depreciation charges in the past 


“ An interesting sidelight on the matter of deprecia- 
tion of old style sets is the claim by the FCC that the 
A. T. & T., which owned all instruments used by the 
associated companies until just before the introduction 
of the handset in 1927, sold these old sets to the operat- 
ing companies at an inflated price. This made the un- 
depreciated amount to be recovered by the operating 
companies when handsets were installed greater than 
it should have been, and hence affected the additional 
charge for the handset. (See 110 Telephony 22 at 27 
(May 2, 1936) for further details.) 
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have been merely adequate in the long 
run to care for retirements. The British 
Post Office Department, which operates 
the telephone system in England, is 
charging its users only enough to cover 
the undepreciated portion of old instru- 
ments retired. British subscribers now 
pay a lump sum of 5/0 which is consider- 
ably below the lowest charge made in the 
United States (June, 1937).“* While com- 
parisons with foreign situations are 
always to be discounted because of dif- 
ferent conditions, it is interesting to 
note that this lower rate is possible in 
England even though the Post Office 
buys its instruments on contract from 
outside sources, while in the large Ameri- 
can system the “savings” of a company- 
operated manufacturing unit are avail- 
able. 

We now turn to the adequacy of de- 
preciation charges which telephone com- 
panies have made in the past. An unfor- 
tunate legal situation from the sub- 
scribers’ point of view arises if excessive 
depreciation charges have been made, 
because the United States Supreme 
Court has held that excessive charges 
made and collected by a public utility 
in the past are so much “water over the 


4 The British Post Office began supplying modern 
handsets to its subscribers in 1930, and as of January, 
1937, had 40% of 2,750,000 stations converted to hand- 
set use. This is approximately the same percentage as 
in America in the Bell System. Average charges for 
handsets in England since 1930 appear to have been 
continually below the American average. In 1931 the 
charge in England was approximately $2 a year (8/o) 
recurring, while in America the predominant charge 
was $3 a year recurring; in 1933 the English charge was 
about $5 (£1) lump sum, while the American charge 
averaged about $6 to $9 in total; in 1934 the British 
charge had been reduced to about $2.50 (10/0), while 
in America the predominant charge was still $6 to $9. 
Today (June, 1937) the /owest charge in the United 
States is $1.80 while in England it is $1.25 (5/0). (The 
Wisconsin charge is but $.96 a year but is unlimited as 
to duration of collection.) 

Information on British charges is furnished through 
the Telecommunications Department of the General 
Post Office. 
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dam” and not retrievable.“* Commissions 
are supposed to be alert to observe such 
excesses and put a stop to them before 
they have continued over a long period 
of time. However, from an economic 
standpoint, we should look into these 
charges. In Lindheimer v. Illinois Bell 
Telephone Company* the United States 
Supreme Court pointed out the huge ex- 
cessive depreciation charges made by 
that company as contrasted to claimed 
observed depreciation. The Illinois Com- 
pany claimed only $15,828,000 observed 
actual depreciation but had set aside 
charges of $48,362,000 to the deprecia- 
tion accounts. In a recent New York in- 
vestigation the Commission found ex- 
cessive depreciation accounts of $25,- 
000,000, and stated that it was not cor- 
rect to charge subscribers in excess of 
retirement costs of the equipment they 
were using.“® In 1936 the California 
Commission pointed out that the dis- 
crepancy between charges and observed 
depreciation was virtually as great as in 
the Illinois Bell case. Here the difference 
was between $10,000,000 and $29,000,- 
ooo.4® In Louisiana, the Southern Bell 
had set up a depreciation account of 
$9,349,000 but claimed only $3,891,000 
in actual depreciation.®° These examples 
of depreciation charges against sub- 
scribers in excess of admitted observed 
depreciation indicate that many com- 
panies have been setting aside more than 
ample depreciation to provide new and 
modern equipment without further 
charges against subscribers because of 
early retirements. There may be doubt 
whether the Supreme Court would sup- 

% Board of Pub. Util. Commissioners v. N.Y. Tel. Co., 
271 U. S. 23 (1926). 

47 992 U.S. 151 (1934). 

“ Re N.Y. Tel. Co., 14 P.U.R. (N.S.) 443 at 450 
(1936). 

49 City of Los Angeles v. Southern Calif. Tel. Co., 14 
P.U.R. (N.S.) 252 (1936). 

50 La. Pub. Serv. Com. v. Southern Bell Tel. & Tel. Co., 
15 PUR. (N.S.) 482 (1936). 
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port any commission which required use 
of these excessive reserves in such a 
manner. 

Finally, can we say that the various 
companies have desired the extra charge 
as a deterrent to handset usage or as a 
means of securing additional revenue? 
The facts point to the conclusion that 
both objectives were desired. In the case 
of the small independent telephone com- 
pany (not associated with the large Bell 
organization) which does not get a large 
amount of the more profitable city busi- 
ness, ample evidence supports the sin- 
cerity of the deterrent claim. Many of 
these companies have not had sufficient 
revenues to meet all operating expenses 
and set aside adequate depreciation re- 
serves, and asa result have not the credit 
which could be used in obtaining addi- 
tional funds for investment in new hand- 
sets. For this reason they do not want 
business which would not “pay its own 
way.” 

On the other hand, we cannot as fully 
justify over any long period of time the 
argument for a deterrent charge in the 
case of the large companies. After 1929 
the employees in all departments of Bell 
associated companies were enrolled as 
“salesmen” of telephone service, and an 
intensive employee sales campaign was 
put into effect to promote use of tele- 
phone equipment and service among 
their friends, acquaintances, and neigh- 
bors. Among possible employee sales at- 
tention was given to obtaining new users 
of handsets. Subscribers were given vari- 
ous kinds of advertising on handsets 
with their monthly bills, and nationally 
circulated advertisements continually 
pictured a subscriber using one. This is 
hardly to be interpreted as the action of 
any company which wished to deter 
handset usage and which was finding the 
furnishing of such service unprofitable. 
One is reminded at this point of the 
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statement of Chief Justice Hughes of the 
United States Supreme Court in the 
Lindheimer case of 1934 when he said, 
“Elaborate calculations which are at war 
with realities are of no avail.’ 


Savings Effected by Handsets 


The subject of costs and charges re- 
quires a statement about actual savings 
which the handset has made possible. 
Savings are reported by FCC engineers 
on several points. (1) The handset ren- 
ders more perfect articulation and there- 
by cuts down the number of repetitions 
necessary in conversing; this in turn re- 
duces the length of time equipment is tied 
up, as well as making subscribers more 
satisfied with the service. (2) Under the 
former system it was necessary to build 
two types of desk stand transmitters, 
one, more sensitive, to be used on 
“loops” greatly distant from the central 
office where line currents were weaker, 
and the other, less sensitive, for dis- 
tances not great from the central office. 
This “zoning,” as it was termed, was 
costly; so in designing the new handsets 
one objective was to eliminate the diffi- 
culty. The handset accomplished this 
saving as well as even showing less 
“burning” of transmitter carbons, a 
further saving to the company using 
handsets. (3) The handset transmitter, 
by being more sensitive and efficient, 
makes it possible to use a smaller wire 
in the cables used in telephony. The 
smaller gauge wire will effect a great 
saving in wire costs when the new wire 
system has been completely coordinated 
with the telephone plant over a period of 
years. 


Future of Handset Charges 


In the very near future the handset 
charge will be completely eliminated, 
either by action of aggressive state com- 


51 292 U.S. 151 at 164. 
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missions or by the policy of the tele- 
phone companies. In the 1935 annual 
report of the A. T.& T. that Company 
said: “It is the policy of the Bell Sys- 
tem companies to continue to reduce 
these charges as conditions in various 
states permit, until they are entirely 
eliminated.” The handset charge has not 
been popular with telephone subscribers. 
As early as 1931 and 1932 frequent com- 
plaints were received by various com- 
missions from unsatisfied subscribers. In 
1933 the Oklahoma Commission, making 
an investigation upon the petition of a 
county attorney to have the charge 
eliminated, said that they would feel 
justified in setting a rate of only 1o¢, and 
that no charge could be justified for a 
very long period of time.*? In 1934 the 
City of Detroit petitioned the Michigan 
Commission for elimination of all hand- 
set charges, and in 1936 the City of 
Chicago filed a like petition with the II- 
linois Commission. In his annual mes- 





8 Re Southwestern Bell Tel. Co., 3 P.U.R. (N.S.) 555 
(Abstract). 


sage in 1937 Governor Lehman of New 
York advocated complete elimination of 
the handset charge, saying, “‘... the 
time, I believe, has come to put an end 
to this practice. .. . ** The New Jersey 
Commission has already announced that 
all charges will be eliminated after Jan- 
uary I, 1938,°4 and during 1937 the state 
legislature of Connecticut passed a bill 
outlawing the charge. This bill was later 
vetoed by the governor.*® The New Eng- 
land Telephone and Telegraph Com- 
pany, following an agreement with the 
Maine, Massachusetts, New Hampshire, 
Rhode Island, and Vermont Commis- 
sions, will eliminate the charge in De- 
cember, 1937.°® An independent company 
in New York State eliminated the 
monthly charge for all subscribers begin- 
ning August, 1936, and now charges 
only a change-of-instrument fee of $1.0057 





53 112 Telephony 31 (Jan. 23, 1937). 

4 112 Telephony 29 (Feb. 20, 1937). 

% 112 Telephony 32 (July 10, 1937). 

% 112 Telephony 36 (Aug. 5, 1937); 113 Telephony 28 
(September 25, 1937). 

57 111 Telephony 29 (July 25, 1936). 
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Economic Implications of Homestead 


Tax Exemption* 
By R. E. CARLSON 


N THE last two or three years there 
has been a widespread movement 
to provide tax relief for homestead 

property, either by allowing exemptions 
or by giving preferential treatment, such 
as lower assessments or lower tax rates 
to qualified residence sites. Most of the 
material written on this recent move- 
ment has been concerned primarily 
with practical problems of adminis- 
tration and definition, while little or no 
consideration has been given to the 
more fundamental economic effects 
which may be expected to follow from:a 
policy of tax exemption. In discussing a 
tew of these economic implications it is 
hoped that some new light may be 
thrown upon the conflicting claims of 
homestead exemption. 

A number of objectives of a social 
and economic nature, which homestead 
exemption is expected to accomplish, 
may be briefly outlined. They may be 
summarized into one main goal — 
namely, to encourage home ownership 
as a factor in national, economic, and 
social stability. The secondary pur- 
poses enumerated in the current litera- 
ture are: (1) to relieve homestead real 
estate by shifting a part of the tax load 
to other kinds of real estate, or to 
commodities; (2) to make the home- 
stead right secure against sale for 
taxes; (3) to stimulate the demand 
for residential real estate by offering 
exemption to prospective owners; and 
(4) to force reorganization of the whole 
ad valorem system by widening the 





*Adapted from portions of a Master’s thesis ac- 
cepted at Northwestern University, June, 1937. 


tax base and relieving property in 
general. 

Most popular publications, news- 
paper writings, and propaganda are 
directed at these social ends, seeking to 
impress upon the voters of a state the 
necessity of extending home ownership. 
It is not within the scope of this article 
to examine these social purposes but, 
assuming their validity, the question 
may be asked: Is homestead exemp- 
tion likely to accomplish what is ex- 
pected of it? Will the economic and 
fiscal repercussions outweigh the ad- 
vantages it is expected to confer? 

One of the distinct limitations in a 
study of exemption at this time is the 
lack of satisfactory factual materials or 
of any substantial experience from which 
might be inferred the probable conse- 
quences of homestead exemption. There- 
fore, theoretical analysis must be relied 
upon in reaching any tentative de- 
cision on the effectiveness of home- 
stead exemption in accomplishing its 
objectives. 

Incidence of Increased Tax Rates 


One of the first consequences almost 
certain to follow in the wake of home- 
stead exemption is an increase in the 
rate of existing property taxes, since 
only two of the ten states having 
exemption also have tax limitation laws. 
In Minnesota, for example, the increase 
in tax rates has been directly attributed 
to the preferential treatment accorded 
homesteads under its classified prop- 
erty tax of 1933.1 What effects might 

1 Facing the Tax Problem; Survey of Taxation in the 
— States (New York: Twentieth Century Fund, 
1937). 
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follow similar action in other states? 
The question will be considered from 
three points of view: the effect on home- 
steads, on non-homestead dwellings like 
apartment buildings, and finally on in- 
dustrial and commercial property. 

The Effect on Homesteads. In such 
states as Minnesota, where there is no 
exemption of an absolute amount, in- 
creased tax rates simply diminish the 
benefits of low assessments. Even so, 
a net gain remains to the home owner 
for he still gets a subsidy, though a 
somewhat smaller one than if the old 
tax rates were continued. In other 
states where a blanket or absolute ex- 
emption exists, the effects are different. 
Those homesteads which enjoy com- 
plete immunity are, of course, not 
affected by the tax however high it goes. 
Other homesteads, with an assessed 
value above the amount of tax exemp- 
tion (partial immunity), will pay the 
higher rates on that share. This tax 
cannot be shifted. 

Effects on Non-Homestead Residential 
Property. An increased rate on apart- 
ment houses will fall temporarily upon 
the owner, since he is bound by leases 
with a stipulated rental. When the 
lease expires he may attempt to shift 
some of the tax on his tenants and his 
success will depend largely on the com- 
petitive situation and the elasticity of 
the tenants’ demand for housing. 

A building is a form of capital and in 
a perfectly competitive market a tax 
on capital, while it may fall on the 
owner in the short run, will eventually 
be shifted, in greater or less degree, to 
the users of capital—the tenants in this 
case. It is true that apartment build- 
ings are physically fixed and to that 
extent they resemble land and yield 
what Marshall calls quasi-rent. This 
immobility does not invalidate the con- 
ventional analysis but simply checks 


THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


the equilibrium of supply and demand 
at the normal price level. That is to 
say, there is a longer spread between 
the short- and long-run effects. Thus 
as long as the supply of apartment 
buildings is not increased, and it takes 
time to construct one, the tenants may 
be subject to the tax. 

The elasticity of demand for housing 
contains the crux of the tax-shifting 
problem in relation to apartment houses. 
If the demand be elastic, the landlord 
can put less of the tax on the tenants; 
if the demand be relatively inelastic, 
the owner may shift the greater portion. 
This continues only until a new supply 
of buildings is constructed when com- 
petition among the landlords will drive 
rentals down. 

On the other hand, where the supply 
of apartment houses has been con- 
structed under the stimulus of real 
estate speculation, without regard for 
prospective taxes, the final incidence 
may rest upon the owner of the build- 
ing.2- Whenever capitalists furnish the 
same goods and services regardless of a 
reduction in reward caused by an addi- 
tional tax levy, they are bearing the tax. 
Or if an entrepreneur, in constructing 
houses for sale, makes an inaccurate fore- 
cast because of speculative conditions in 
the real estate market, he automatically 
bears the burden of his mistakes, 
whether they be taxes or a low return 
on his capital. 

Effect on Commercial and Industrial 
Property. This type of capital repre- 
sents producers’ goods, notably factories, 
stores, etc. A specific tax on pro- 
ducers’ goods will presumably fall on the 
marginal unit or marginal machine 
which is subsequently withdrawn be- 
cause of the decreased return. The 


2Simpson, Herbert D., “The Incidence of Real 
Estate Taxes,” 22 American Economic Review 219-230 
(June, 1932). 
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marginal productivity of the remaining 
capital increases, and that of labor de- 
creases. If the latter be true, and labor 
is paid according to the productivity of 
its marginal worker, labor may absorb 
some of the burden in the form of lower 
wages.® 
Urban and Rural Effects 

Homestead exemption has varying 
effects in urban and rural communities 
as a result of the different proportions 
between land value and value of im- 
provements. In rural areas land value 
is obviously the greater and it carries 
the bulk of the agricultural property 
tax, which cannot be passed on in higher 
prices for produce because these prices 
are set in central markets which are not 
much influenced by the situation of the 
individual farmer. With a tax levied on 
his margin of cultivation does the farmer 
drop that land out of production to de- 
crease the supply of the commodity, 
without which there can be no shifting? 
On the contrary, he increases his pro- 
duction in an effort to augment his 
gross income enough to pay the tax and, 
needless to say, when all farmers try 
the same tactics, the effect on the avail- 
able supply of produce is obvious, and 
prices go down. Thus his gross income 
may actually decline instead of being 
increased and the fixed tax burden may 
rest heavily upon him. 

To the extent that homestead ex- 
emption partially or completely re- 
moves the fixed tax burden, it will pro- 
vide needed relief for the farmer. It 
he can operate his farm in the most 
efficient manner without being forced 
by tax liability to push production be- 
yond the limits of effective demand and 
to farm poorer ground with higher costs 
of operation, he will gain. 

On the other hand, if the farmer is 


3 Jensen, Jens, Property Taxation in the United States 
(Chicago: University of Chicago Press, 1931), p. 91. 
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cultivating a given portion of his land 
in order to meet his taxes, he will not 
be likely to reduce his volume of pro- 
duction when tax exemption is provided. 
It may be assumed that his receipts 
will continue the same, whereas his ex- 
penses have now been diminished by 
the amount of the tax benefit. This 
benefit is simply a windfall, providing 
him with surplus income. 

Another effect may occur when, under 
homestead exemption, the farmer can 
see his way clear to acquiring some 
additional land which will become part 
of his homestead and thus tax free. He 
may do so and begin producing on the 
new land. To this extent, the margin 
of cultivation is pushed out and land 
which was formerly marginal may now 
yield some differential rent. This rent 
might be considered a form of farm 
relief, for it increases the farmer’s gross 
receipts. As noted above, however, 
and assuming demand to be inelastic, 
the increased production, if attempted 
by the bulk of farmers, will lead to a fall 
in prices which may more than offset 
the slight advantage of this newly 
created differential rent. 

Finally, when the farmer undertakes 
to sell his property which consists largely 
of land, he will find the increased net 
return enhances its value, which may 
be capitalized. For subsequent pur- 
chasers, therefore, there is no direct 
benefit from exemption for they have 
had to pay the capitalized amount of 
the annual tax saving. 

The urban situation will be affected 
differently for the value of buildings 
frequently exceeds that of the land, and 
the incidence of a tax on apartment 
buildings, as a form of capital, is gov- 
erned by different principles. If the 
earlier assumption be continued — 
namely, that homestead exemption re- 
sults in increased taxes on other forms 
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of real property—then the question of 
incidence arises between the owner and 
the apartment tenant. Because of 
leases the owner must first absorb the 
tax, but in the long run he may co- 
operate with other owners to decrease 
the supply of buildings and, demand 
remaining the same, rentals will increase, 
thus shifting the tax to the tenant. 
This withdrawal of capital is a time- 
consuming process and is done by 
neglecting repairs and replacements, in 
contrast with the inflow of capital which 
is accomplished much more quickly 
by new construction. It may be ques- 
tioned, however, whether present owners 
will “cooperate” to restrict expansion. 
Past experience, at least, seems to 
indicate that such a possibility is re- 
mote, for when the speculative element 
enters the market, builders seem to 
ignore the extent and elasticity of de- 
mand for housing; in such cases shifting 
a building tax to the tenant is not likely. 
The permanent rural effects may be 
to increase land prices if the increased 
net return be capitalized, whereas in the 
city the permanent effect will be to 
stimulate the building of homes until 
the net return on the investment equals 
the market rate, together with some in- 
creases in urban land values. In essence 
this difference in effect lies in the fact 
that the benefits of tax savings can be 
capitalized in the case of land, but not 
for residential buildings whose value 
in the long run is set by cost of produc- 
tion, like any other form of capital. 
Some of the advantages claimed for 
homestead exemption are thus realized. 
Home owners, both rural and urban, 
get immediate relief and in the urban 
areas there is a shift of population to 
new and better homes. The increased 
building activity will ultimately lower 
tenancy where present tenants move to 
their own homes. Also when they take 


up new homes and there is no com- 
pensating increase in population, de- 
mand for apartments will fall off and 
competition among apartment owners 
will tend to drive rentals down. Hence, 
tenants who continue to live in apart- 
ment houses benefit indirectly from 
homestead exemption, even where they 
do not benefit directly by going out and 
building for themselves. 

Thus two distinct forces are in opera- 
tion; one puts the increased tax burden, 
which arises from exemption, on the 
tenant, while the other operates to give 
the tenant some benefit by lowering 
rentals. The first is postulated on a 
decrease in the supply of apartments, 
demand remaining constant, and the 
second assumes a decrease in demand 
for apartments, the supply remaining 
constant. How much of the burden 
actually falls on the tenant will vary, 
therefore, as one or the other of these 
two tendencies is dominant. (The 
second tendency is, however, a short-run 
phenomenon and the supply of capital 
will eventually be decreased; the tenant 
could thus expect no permanent benefit 
from homestead exemption.) 

A third possible effect on the apart- 
ment tenant is that he may suffer a 
direct loss quite apart from any raising 
or lowering of rentals. This situation 
may arise whenever new taxes are levied, 
such as a state income tax or sales tax 
which reach both the home owner and 
apartment tenant; the loss to the home 
owner is mitigated by the direct saving 
in taxes on his home, whereas the tenant 
may receive no such compensation. 

As noted above, the effect of an in- 
creased tax on agricultural land is such 
as to increase the available supply of 
farm products. This condition provides 
a fourth effect of exemption and one 
favorable to apartment tenants, in that 
it lowers the price of farm commodities 
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consumed by them. The benefit of low- 
ered prices is not limited to tenants, 
but applies to all urban dwellers. 

Effect on Land Values 

In a situation where there is no build- 
ing activity there will be no demand for 
sites, and it is difficult to see how land 
values can be affected. On the other 
hand, in a period of new construction 
there will be some demand for sites and 
the buyer, before purchasing the land, 
will presumably capitalize the pros- 
pective taxes, which sum he deducts 
from the purchase price. Thus the proc- 
ess of capitalization, as defined by 
Seligman, brings a “change in price 
equal to the capital value of all antici- 
pated payments.” 

If it be assumed that property taxes 
are sufficiently stable and permanent 
to be capitalized in the sense that 
Seligman, Davenport, Lutz, and others 
use that term, the present owners alone 


gain from homestead exemption for 
they have purchased the property at a 
lower price and they are now freed from 


taxes. Against this gain numerous ar- 
guments are advanced in the current 
literature to show the inequity of ex- 
emption in giving bonuses to present 
owners but none to future owners. The 
tax benefit would also be subject to 
capitalization and, since it is likely to 
be capitalized on the first sale after the 
relief is afforded, the seller pocketing 
the capital value of the annual exemp- 
tion, future owners will be no better off 
than were present owners before ex- 
emption. Because property changes 
hands with some frequency, it appears 
that the relief will only be temporary. 

If the opposite of this were true— 
namely, that tax benefits do not tend 
to be capitalized—homestead exemp- 
tion will offer relatively permanent re- 
lief to homestead owners, each suc- 
cessive generation enjoying the exemp- 
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tion from the annual tax and using the 
proceeds of their tax money to improve 
their own plane of living. This con- 
clusion is of great significance in evaluat- 
ing homestead exemption, for obviously, 
if it appears that the benefits do not 
apply to future owners, the very props 
are removed from under the social argu- 
ment that exemption encourages home 
ownership. A temporary relief in the 
form of a subsidy is hardly to be toler- 
ated if, as advocates of exemption as- 
sert, the social objective is primary. 

A notion prevails in the studies of 
homestead exemption made by some of 
the states that the tax saving on the 
entire property (land and _ buildings) 
may be capitalized, thus enhancing real 
estate values as a whole. But there isa 
distinct difference between the building, 
which is a form of capital, and the land 
upon which it stands. Since the cost of 
a building will, in the long run, determine 
its value and a property tax will not 
affect the cost of erection, it is hard to see 
how any portion of the tax benefit attrib- 
utable to the house can be capitalized. 

Another effect of homestead exemp- 
tion may appear in connection with 
absentee ownership of homestead prop- 
erty. Since a rise in state and local tax 
rates or assessment rates is probable, in 
order to recoup some of the revenues 
lost as a result of exemption, all ab- 
sentee landlords will be anxious to sell 
out to their tenants, withdraw the 
capital invested in homesteads, and 
put it to other uses such as buying 
property in a state that does not have 
homestead exemption, or investing in 
securities. If an absentee landlord re- 
fuses to sell, he is subjecting himself to 
relatively higher taxes on his property. 
In view of this fact it is possible that 
homestead exemption may tend to 
eliminate absentee ownership of home- 
steads, for the benefits of exemption 
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accrue only to owner-occupied property. 
Stimulus to Building 


It is not possible to obtain any statis- 
tical evidence of how much expansion 
in the construction industry is attribut- 
able to homestead exemption and how 
much to other causes. The usual argu- 
ment is that homes, now being exempt 
to a certain sum, will be attractive in- 
vestments for people renting apart- 
ments, and capital will flow in from less 
profitable uses until a new equilibrium 
is obtained in the general rate of return 
to capital. Presumably the tenants 
on the margin have been carefully 
weighing the relative costs and anti- 
cipated benefits of home ownership. 
Now exemption will throw these mar- 
ginal buyers into the market and they 
constitute a new demand for housing 
and labor. Tenants in this marginal 
category will continue to leave their 
apartments and build until the cost, 
with exemption, will exactly balance 
the benefits expected to accrue. At 
this point the demand for houses ceases 
and a new margin is established which 
will presumably stand until some new 
incentive for home ownership becomes 
operative. It is important to note that 
this new demand comes only from ten- 
ants now living in apartments, for if 
the tenant already occupies a residence 
there is no new building but only a 
transfer of ownership from landlord to 
tenant. In other words, the possibility of 
homestead exemption encouraging build- 
ing and increasing the demand for labor 
depends on whether the energy devoted 
to building is newly created, or merely 
diverted from some other channel.! 

To assume, as some have done, that 
this building spurt will be very ex- 
tensive is to exaggerate the significance 
of taxes as one of the costs of home 
ownership, for they frequently repre- 


sent a relatively small portion of the 
total expense connected with erecting 
and maintaining a residence. Often 
the fixed charges involved in financing 
the home are more burdensome than 
the annual tax payment, and to this 
extent the agencies of the Federal Gov- 
ernment providing cheap credit are 
more effective in stimulating home 
ownership than a rebate in taxes. In 
Texas, for example, with an exemption 
of $3,000 and a tax rate of say, 2%, the 
annual tax saving would be $60; in 
other states like Oklahoma with a 
smaller exemption of $1,000 and a tax 
limit of 14%%, the annual saving is 
only $12.50! Just how much incentive 
would an item of $12.50 provide for 
home ownership? Probably only to 
those marginal renters who are already 
about to enter the market for homes. 

Several factors besides taxes enter 
into a decision to build. These include: 
low interest rates, sound lending agen- 
cies and adequate credit, the level and 
prospective stability of wages, the ex- 
tent and security of employment, mar- 
keting prospects, and finally the alterna- 
tive uses for one’s money. 


Sources of Capital 

It is frequently asserted that home- 
stead exemption, by stimulating the 
building of new residences, will result 
in a net increase in the social capital. 
Hence, it is important to examine 
briefly the sources from which this 
alleged increase will come, to ascertain 
whether it involves a simple transfer 
of capital from one use to another, or 
actually creates new capital. 

When homestead exemption is in- 
troduced, there is little doubt but that 
some new construction will be under- 
taken, which results in an increase in 

* Haig, R. M., Exemption of Improvements from Taxa- 


tion in Canada and United States (New York: M. B. 
Brown Co., 1915), p. 268. 
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the demand for capital however slight, 
while the available supply remains 
constant. If homestead exemption were 
widely adopted and other conditions 
were tavorable, this relative increase in 
the demand for capital might be very 
substantial, resulting in a rise in the 
general rate of interest which in turn 
might stimulate new savings. In the 
actual situation, however, the capital 
needed for homesteads is so small in 
proportion to the total demand for 
capital that it is virtually negligible. 
Any new savings would probably 
come from present apartment tenants 
who desire to own a home and under- 
take to increase their savings by further 
restricting consumption. The amount of 
these new savings may be attributed 
to the stimulus of homestead exemption, 
and thus constitute a net increase in 
social capital. In any other situation 
the sources of capital represent mere 


transfers from other uses. Thus, if an 
apartment owner decides not to erect 
another multiple dwelling but loans his 
funds to homestead builders, it is a 


transfer of capital. Similarly, when a 
person liquidates securities to get cash 
with which to build, it is a transfer and 
there is no new demand for materials 
and labor. It must be concluded that 
no new energy for construction will be 
created unless new savings are made. 
Summary 

First, it is expected that homestead 
exemption will relieve homestead real 
estate by shifting a part of the tax load, 
and there seems to be no doubt that 
exemption will accomplish this. Where 
it applies only to state levies the relief 
is not so great, but nevertheless there is 
some lightening of the burden. Second, 
exemption is intended to make the 
homestead right secure against sale for 
taxes. Here again exemption accom- 
plishes its aim, for when a man’s taxes 
are lowered or wiped out, he is in little 
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danger of losing his property to the state. 
Third, it is hoped that exemption will 
stimulate the demand for residential 
real estate. Since the annual tax saving 
seems to fit the requisites of capitaliza- 
tion reasonably well, it is likely to be 
capitalized by present owners, resulting 
in an increase in the value of land suit- 
able for homestead sites. | Conse- 
quently, some of the benefits of a tax 
saving are temporary and a buyer must 
borrow more heavily to meet the higher 
purchase price, thus paying in fixed 
interest charges and principal what 
formerly went in taxes. Yet in resi- 
dential areas where land value is a rela- 
tively small part of the combined value 
of land and building, homestead ex- 
emption may still be effective. With 
only a minor share of the exemption 
savings subject to capitalization, the 
remainder accrues to the benefit of 
each successive owner, thus offering 
some inducement to prospective build- 
ers. To the extent that it discriminates 
against absentee owners, tax exemption 
will bring some increase in owner 
occupancy of homesteads. 

The fourth and remaining objective 
is that exemption will force reorganiza- 
tion of the whole state and local tax 
system. Again, homestead exemption 
seems inadequate to accomplish the 
task, for it relieves only a small class of 
real estate which is subsidized at the 
expense of other types of property. If 
tax exemption were accompanied by a 
thorough-going reform in the adminis- 
tration of the general property tax, it 
might fill a real need, but from all in- 
dications this improved administration 
and more scientific assessment prac- 
tices are not forthcoming. Those 
states having homestead exemption are 
simply turning to excise taxes and 
higher rates on other forms of property 
instead of undertaking the more painful 
task of revising their tax structures. 





The Relation of Electricity Consumption 
to Purchasing Power 
By W. J. CROWLEY* and C. H. BAILY { 


ers utility manager, in attacking the 
sales problem, has available several 
tools, as they might be called, all of 
which are, to some extent at least, under 
his control. These are: (1) price of serv- 
ice, (2) rate form, (3) price of appliance, 
and (4) sales methods. 

The manager’s task is to decide what 
combination of these factors will accom- 
plish his purpose most economically. In 
a general way he knows that, within 
limits, the lower the price of service, the 
greater will be the sales of service. As 
far as rate form is concerned, he prob- 
ably will be undecided. The general 
tendency in rate making is toward 
simpler rate forms, but the experience of 
the Commonwealth and Southern Cor- 
poration and other companies has shown 
that considerable complexity in rate 
form is no deterrent to sales of service.’ 
Price of appliance the manager con- 
siders in much the same light as price of 
service. Sales methods can be varied 
almost at will to meet the particular 
sales problem. However, in the final 
analysis, definite knowledge regarding 
the effect of each of the above factors by 
itself and in combination with the others 
is not available. 

The problem of deciding upon the 
proper combination of sales-promoting 
elements—price (both service and ap- 
pliance), rate form, and selling method— 
is further complicated in practice by the 
economic situation of the consumers to 
be approached. In simple terms this eco- 
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nomic situation is usually described 
roughly by some index number denoting 
relative purchasing power. The problem 
is further complicated by such factors as 
prices of competing utility services, or 
other substitute services, and at any 
particular time by the phase of the busi- 
ness cycle. These three factors—pur- 
chasing power, price of competitive 
services, and the business cycle—may be 
termed uncontrollable factors, since the 
utility manager is unable to change them 
as he can the other factors listed pre- 
viously. 

The complicated array of factors pres- 
ent in any situation to be analyzed 
prevents the use of simple or direct 
means of measuring the effect of each. In 
order to study the effect of any one of 
the controllable factors the process must 
be something like this: first, the uncon- 
trollable factors must be evaluated in 
some way and, second, the controllable 
factors must be varied so that the effect 
of each can be observed. This is not quite 
as simple as it sounds, for even though 
a situation can be found, where all 
factors involved could be controlled, it 
would still be impossible to use a simple 
or direct means of measuring the effect 
of each—for example, by varying price 
of service up and down in order to ob- 
serve the effect of price changes on sales 
of service. This method is available to 
department store managers; in fact, it is 
one of the best methods they have for 
determining the price that will move a 


1 It would probably be more exact to say that com- 
plicated rate form, if it is an obstacle to sales of serv- 
ice, has not been found to be insuperable. The compli- 
cated features of the “objective” type rates disappear 
when the ultimate rate has been reached. 
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particular quantity of goods. Even if the 
method could be used by a utility 
manager who happened to be in the 
mood for experimenting, it would be un- 
satisfactory, for several years would be 
required to work out the full effect of 
changes in price of service. A method 
which appears to be entirely practicable, 
however, would be to compare the effect 
of different rate levels in communities of 
similar purchasing power, in which, also, 
the controllable factors other than price 
of service have been the same. 

It appeared to the writers that a sur- 
vey could be undertaken using this last 
method with some expectation of worth 
while results. First, however, it would be 
necessary to establish definitely that 
there is a relationship between electricity 
consumption and purchasing power and 
in order to do this the effect of all other 
factors would have to be eliminated or 
controlled. These considerations natu- 
rally directed attention to those com- 
panies supplying utility service in a 
large number of communities, and prin- 
cipally to companies maintaining uni- 
form rates over a wide area. In the area 
served by a single company it was 
anticipated that there would be better 
chance of finding groups of communities 
where appliance prices and sales meth- 
ods would be quite uniform; and in uni- 
form rate areas, moreover, rate form and 
price of service would be the same in all 
communities served. In the latter case, 
the only variables would be purchasing 
power and competition. 


Objectives and Methods 


It might be well at this point to de- 
scribe a little more fully the results that 
were sought and the method employed. 
A careful reading of several studies deal- 

2 The entire study was devoted to the relationship of 
price and sales in the case of domestic electric service. 


Therefore, whenever the terms “consumption” and 
“average consumption” are used, they mean “‘consump- 
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ing with the relation of price to sales of 
service showed that the purchasing- 
power factor had been given insufficient 
weight or had been neglected entirely. It 
was thereupon decided that the com- 
munities in a uniform rate area should be 
studied with particular reference to the 
possibility of discovering some means of 
measuring relative purchasing power. 
The final step would be to apply the 
measure of purchasing power to com- 
munities having different rate levels, to 
the end that any differences between 
average consumption? of service in com- 
munities having different rate levels but 
similar purchasing power could be noted. 
However, this article deals only with the 
preliminary phases of the study, e.g., 
determination of the relationship, if any, 
that exists between consumption of elec- 
tricity and purchasing power and dis- 
covery of a method of rating communities 
according to relative purchasing power. 

The term “‘purchasing power” usually 
refers to ability to buy consumers’ goods 
in general. In the discussion which fol- 
lows, the term will be used in a narrower 
sense, i.e., referring to ability to buy 
utility service. This distinction is made 
here because in the search for a scale on 
which to grade the various communities, 
what really was desired was some index 
of ability to absorb utility service, 
whether or not that index might be 
valuable as a general index. As a matter 
of fact, the index finally adopted may be 
excellent for general purposes, but that 
is of no immediate interest in this study. 

The method adopted for this study 
was (I) to analyze certain economic data 
bearing on purchasing power of the com- 
munities studied, and (2) to correlate 
each of the series studied with available 
data which definitely indicated the 


tion by residential customers for domestic purposes” 
and “average consumption per residential customer,” 
respectively. 
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ability of the consumers in each com- 
munity to make use of utility service. 
For example, the following data were 
available for each community: (1) aver- 
age kilowatt hours per customer, (2) av- 
erage therms of gas per customer (for 
domestic purposes), (3) number of 
automatic gas water heaters in use in 
residences, and (4) number of gas space- 
heating installations in use in residences. 
It appears entirely reasonable to assume 
that the customers’ present use of 
certain major utility appliances and 
utility service is a definite measure of 
their ability to purchase such appliances 
and service—at the existing rate level, 
of course. 

The group of communities used in 
this study are located in northern 
Illinois. The particular territory has 
been a uniform rate area for many years. 
Appliance prices have been quite uni- 
form over this territory and, in addition, 
sales policies adopted by the company 
serving this area have in general applied 
from one end of the territory to the 
other. Of particular advantage in this 
instance is the fact that the price of the 
principal competitive service, gas, is also 
quite uniform throughout the area, since 
the company furnishing electric service 
also supplies gas in substantially all com- 
munities included in this analysis. In 
the few other instances, gas service is 
supplied at rates and under policies 
quite similar to those in the majority of 
the communities. In all, 84 communities 
were studied,’ and these fell into the 
following population groups: 








Population Number of Cases 





Above 10,000 
5,000 to 10,000 
3,000 to 5,000 
2,000 to 3,000 
1,000 to 2,000 


Total 
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From the foregoing it is apparent that, 
of the factors discussed (both control- 
lable and uncontrollable), the only one 
that varies substantially as between 
communities is purchasing power. That 
one factor, however, varies widely, rang- 
ing from a high level in the suburban 
communities along the lake shore north 
of Chicago to a very low level in certain 
industrial communities. Presence of this 
wide range naturally was of advantage 
in this instance, since the primary object 
of the study was to find a suitable index 
of purchasing power. 

As the first step in finding the desired 
index, the towns were separated into the 
population groups set forth above, so 
that each of these groups of towns could 
be studied separately, as well as in con- 
junction with the other groups. Such 
classification would also aid in discover- 
ing whether or not the average customer 
in large communities in a particular 
purchasing-power range had different 
characteristics than the average cus- 
tomer in a small community having the 
same relative purchasing power.‘ The 
towns in each group were then listed 
according to purchasing power, not on 
the basis of a purchasing-power index, 
but according to personal opinion of 


3 Incidentally, the study embraced every incorpo- 
rated community in the uniform rate area where the 
population was 1,000 or more, excepting only 15 com- 
munities which have no gas service. These 15 com- 
munities were not compared with the others because of 
the desire to avoid any distortion in the electric sales 
situation brought about by lack of gas service. 

‘It appears, from the results so far obtained in this 
study, that no differences are explainable purely on the 
basis of size of community. This brings to mind the 
fact that early in the depression, when many compari- 
sons of public utility rates were being made, certain 
rate engineers, in an attempt to make valid rate com- 
parisons and to trace the effect of rate level on consump- 
tion, compared rates and consumptions in particular 
towns with rates and consumptions of the nearest 
towns of the same size. A fairer comparison would have 
resulted, it seems, if rates and consumptions of the 
nearest towns of similar purchasing-power level had 
been used. 
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several people familiar with the entire 
territory.’ With the lists set up as de- 
scribed, the next step was to find 
economic data on which to base a pur- 
chasing-power index. 

No attempt will be made to describe 
in detail the work done. It will be suf- 
ficient to list the more important series 
of data that were analyzed and to tell 
why each was or was not used in setting 
up the index adopted. First, however, 
the general ideas that were the limiting 
influences in the choice of the index will 
be mentioned. 

When the survey was undertaken, it 
was the intention that a great many 
cities all over the United States would be 
included in the study. Of necessity, 
therefore, an index of purchasing power 
was desired that could be obtained and 
applied without complex calculations. 
As a matter of fact, this point was con- 
sidered so important that the decision 
was made to seek simplicity at the ex- 
pense of hair-line accuracy. For all prac- 
tical purposes hair-line accuracy would 
be difficult to check anyway, and it 


5 It may appear that mention of this little experiment 
is out of place in this study. It should be kept in mind, 
however, that what appears to be required is a purchas- 
ing-power index that can be applied with the minimum 
of complication. If, for example, a group of salesmen 
could, in view of their experience in a group of towns, 
rate these towns according to the relative abilities of 
the consumers to buy the service which the utility com- 
pany supplies, why should complicated studies be 
undertaken to determine this same thing? It is interest- 
ing to note here that in the lists set up on the basis of 
personal opinion, the selections for the highest and lowest 
purchasing power groups were fairly accurate, when 
compared with the results determined upon analysis of 
nertain economic data. Selections for the intermediate 
groups were found to be quite inaccurate. 

6 The reasons why the others were less valuable are 
summarized here. 

Number of Passenger Automobiles Registered. Com- 
parisons showed that the decline in number of auto- 
mobiles per 1,000 population from well-to-do towns to 
poor towns was not as sharp as was expected, because 
people in the poorer communities, instead of doing 
without automobiles, merely got along with cheaper 
automobiles. Moreover, the number of automobiles per 
1,000 population was to some extent a function of 
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appeared that, if the various towns were 
to be classified into several broad groups 
rather than along a continuous scale, 
the degree of accuracy required would 
be somewhat less than could be obtained 
if necessary. Another point of impor- 
ance, discovered later, was the fact that, 
if small communities were to be studied, 
the purchasing-power index had to be 
one that could be determined from data 
available for small, as well as large, 
communities. Much valuable informa- 
tion bearing on purchasing power is 
available for large but not for small 
communities. 

The following series of data (all by 
towns) were studied: (1) number of 
passenger automobiles registered, (2) 
number of residential main-station tele- 
phones, (3) number of home-owning 
families, (4) number of single-family 
dwellings, (5) value of owned and rented 
homes, and (6) number of income tax re- 
turns. These items are listed in no par- 
ticular order. The last two proved to be 
the most valuable for the purposes of 
this survey.® 


other available means of transportation. This factor 
tends to disappear where towns are far apart, but is 
present in areas such as the suburban territory around 
a large city like Chicago, where many people do not 
work in the community where they live. 

Number of Residential Main-Station Telephones. The 
number of residential main-station telephones per 1,000 
population appeared to be a good index of purchasing 
power as between communities of approximately the 
same size. The telephone data were not studied as 
thoroughly as the others listed because it appeared 
that there would be some difficulty in getting up-to- 
date figures on number of telephones on short notice 
for a large number of communities throughout the 
country. 

Number of Home-Owning Families per 100 Families. 
The number of home-owning families per 100 families 
turned out to be a very poor index of purchasing power. 
Ability to buy a home does not always result in home 
ownership. Consider, for example, the large number of 
well-to-do people who live in apartment hotels. Some 
of the highest ratios of home-owning families to total 
families were found in relatively low-purchasing-power 
communities. 

Number of Single-Family Dwellings. It has been de- 

(Footnote 6 continued on page 354) 
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The various series of data were re- 
duced to the form of ratios in order to 
carry through the correlation calcula- 
tions. The divisor in each case was either 
number of families, number of electric 
residential customers, or population 
(1930 Census).”? Each of the series of 
ratios was then correlated with each of 
the series of data that had been selected 
to represent the ability of the cus- 
tomers in each town to buy utility serv- 
ices. In the case of the first four series— 
automobiles, telephones, owner families, 
and single-family dwellings—the correla- 
tion ratios obtained were too low to 
permit their use for the purpose desired. 
However, when the last two series were 
correlated the results were far in excess 
of expectations. These results will be de- 
scribed in more detail. 


Results of the Measurement 


The data on values of homes were ob- 
tained from the 1930 Census (Volume 
VI, Families). Unfortunately, the in- 
formation was shown only for cities of 
10,000 population and over; therefore, 
only one of the four groups of com- 
munities could be used in this calcula- 
tion. The results were unusually good, 
the coefficient of correlation obtained 
being .967 when “average kilowatt- 
hours per customer in 1936” was cor- 
related with median property values for 
the 20 communities in the group. It is 


(Footnote 6 continued from page 353) 


monstrated that the average family living in a single- 
family home uses more electric and gas utility service 
than the average family living in a multi-family build- 
ing. (See W. J. Crowley and H. S. Jacobs, ““Consump- 
tion Characteristics of Domestic Gas Customers,” 12 
Journal of Land & Public Utility Economics 126-132 
(May, 1936).) For that reason the effect of variations 
in percentage of total number of families living in 
single-family homes was studied. The results were not 
satisfactory for setting up a purchasing-power index. In 
certain high-purchasing-power towns, a large percent- 
age of the families lived in apartment buildings. Again, 
in some low-purchasing-power towns, practically every 
family lived in a single-family dwelling. 

7 One of the first series of correlations worked out 


hoped that some means will be found to 
extend this valuable series so that it can 
be used for communities under 10,000 
population. 

The best results appeared in the cor- 
relation of average kilowatt-hours per 
residential customer and income tax re- 
turns. The number of individual income 
tax returns per town was taken from a 
report of the Treasury Department, 
Bureau of Internal Revenue, listing for 
each incorporated community of more 
than 1,000 population the number of in- 
come tax returns by years.® In the first 
calculations, average kilowatt-hours per 
residential customer for the year 1936 
was correlated with the number of in- 
come tax returns per 100 domestic cus- 
tomers, and high positive correlation 
was found. The actual results are shown 
in the following table: 








Population G Number of Cases] Coefficient of 
opulation Group | in Each Group | Correlation 





Above 10,000 20 938 
5,000 to 10,000 13 -914 
3,000 to 5,000 14 .890 
2,000 to 3,000 12 -919 
1,000 to 2,000 25 835 


Entire group 84 -908 











The relationship shows up very well 
on Chart I where each point represents 
one of the communities included in the 
study. Chart I gives a very good idea, 
too, of the range of average consump- 


was to determine whether or not much difference re- 
sulted when one divisor was substituted for another. 
The differences obtained were not of any great impor- 
tance. 

8 The most recent income tax data available at the 
time the present study was in progress were for the 
years 1932 and 1933. There was some doubt as to 
whether or not income tax data for these years would 
accurately reflect the relative positions of each of the 
communities on a purchasing-power scale. After several 
tests had been made, however, it appeared that, al- 
though the number of returns was low for the two years 
in comparison with those for normal years, the relative 
positions of the towns (based on income tax returns per 
100 families) was unchanged, or only slightly changed, 
by use of the data for depression years. 
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CHART I. PER-CUSTOMER CONSUMPTION OF ELECTRICITY AND RELATIVE 
PURCHASING POWER, 1936° 
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* The measure of relative purchasing power used here is number of income tax returns per 100 residential electric customers. 


tions, as well as the number of individual 


income tax returns per 100 domestic 
electric customers encountered in the 
group of towns studied. The heavy solid 
line on the chart, which is referred to as 
the ‘‘line of generalized relationship” is 
the line along which, on the basis of the 
existing relationship between the two 
series, the most probable values of aver- 
age consumption (kwh) per residential 
customer predicted from known values 
of number of income tax returns per 100 
domestic electric customers would fall.® 

In order to determine whether or not 
the degree of relationship between the 
two series was constantly maintained, 
because of the possibility that the 1936 
data exhibited only accidentally a high 
relationship, the calculations were re- 
peated for the year 1931. The results ob- 
tained were comparable to and equally 
as good as those for 1936. For com- 

® But this line shows only the generalized experience, 
the actual values are scattered on each side of this 
single line. For that reason the two dashed lines are 


shown. Their positions have been determined by means 
of the scatter formula Sy=oy+/1—r? and between them 


parison, the following table shows the 
degree of relationship found: 








Coefficient of 
Correlation 


Number of Cases 


Population Group | in Each Group 





Above 10,000 20 .962 
5,000 to 10,000 13 .902 
3,000 to 5,000 14 781 
2,000 to 3,000 12 .918 
1,000 to 2,000 25 861 








Entire Group 84 +905 





The change in the coefficient of cor- 
relation obtained for the entire group 
from .908 to .g05 is very small, although 
larger changes were found in the figures 
for the small groups. Chart II shows the 
relationship between the two series for 
the year 1931. It will be noted that the 
horizontal scale runs to 1,500 on the 
1931 chart and to 1,900 on the 1936 
chart because of the growth in average 
consumption per customer over the five- 
lies the area in which approximately 68% of the actual 
values encountered would fall if we assumed that the 
cases chosen were from a group having rate level, ap- 
pliance prices, promotional policies, and competition 
similar to the group studied. 
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year period. This indicated that very 
high correlation should obtain between 
the net gain in average consumption 
(kwh) per customer by towns and the 
origina] income tax series. These two 
series were correlated with the following 
results: 











Population G Number of Cases| Coefficient of 
opulation Group | in Each Group | Correlation 
Over 10,000 20 838 
5,000 to 10,000 13 .872 
3,000 to 5,000 14 708 
2,000 to 3,000 12 847 
1,000 to 2,000 25 .668 

Entire Group 84 805 











The relationship is not as strong as 
that obtained in the previous instances, 
although a high positive correlation is 
present. The data used have been 
studied carefully but no definite reason 
can be given for the reduction in degree 
of relationship. The following is offered 
as a possible explanation of part of the 
difference. After the series for 1931 and 
1936 had been correlated, data were pre- 
pared for the years between. From these 


data it soon became apparent that rates 
of growth of the various communities 
were quite different from year to year. 
When the communities were classi- 
fied roughly into five purchasing-power 
groups, it appeared that the average 
customer in the highest group increased 
his consumption at a moderate rate year 
after year, the rate being higher in good 
years than in depression years. The 
average customer in the low-purchasing- 
power group, on the other hand, reduced 
his average use drastically in depression 
years; then in good years increased it at 
a rate much greater than that of cus- 
tomers in the first group. It appeared, 
however, that over the entire business 
cycle the average consumptions of the 
groups tended to come back into bal- 
ance. The period from 1931 to 1936 
does not include an entire business cycle 
and it is possible that the growth of all 
the towns has not come into balance. 
The close relationship between the 
growth in average use of electricity over 
the five-year period and relative pur- 
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CHART IIL PER-CUSTOMER CONSUMPTION OF ELECTRICITY AND RELATIVE 
PURCHASING POWER, DURING THE PERIOD 1931 TO 1935° 
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* The measure of relative purchasing power used here is number of income tax returns per 100 residential electric customers. 


chasing power is shown on Chart III. 

The income tax series was correlated 
with average consumption of gas per 
residential customer, and also with 
number of automatic gas water heaters 
per 100 domestic customers as well as 
number of central gas-fired house-heat- 
ing installations per 100 domestic cus- 
tomers. In each case high positive cor- 
relation was found, but in the case of 
the two appliance series (water heaters 
and house-heating installations) very 
great care had to be used in selecting 
the bases for the ratios used. For ex- 
ample, automatic gas water heaters and 
gas house-heating installations are found 
almost entirely in single-family homes, 
with a few in two-family dwellings. For 
this reason the series of ratios gave best 
results where the divisor used was based 
on number of customers in one-family, 
or one- and two-family dwellings. 

The results thus far presented may 
cause the reader to wonder how it is 
possible to obtain high positive correla- 
tion for both average consumption of 


electricity (kwh) per domestic electric 
customer and average consumption of 
gas per domestic gas customer, for it 
seems as if high average electric con- 
sumption might be secured, to some ex- 
tent at least, by displacement of gas- 
consuming appliances. This thought sug- 
gested correlation of average electric and 
gas consumptions by towns. The calcu- 
lations were made for the years 1931 and 
1936 and in each of these years high posi- 
tive correlation was found, the values 
being .goI and .g13 respectively. This 
may not be a universal relationship, 
however. It applies to the group of 
towns studied because rates and sales 
policies for both gas and electric service 
have been uniform throughout the entire 
territory. The relationship will undoubt- 
edly be different where different situa- 
tions are encountered.!® 

10 However, if we visualize a low purchasing-power 
town, not as one in which there are no customers able 
to purchase, for example, a new electric range to replace 
a gas range, but instead as one in which there is rela- 


tively a smaller number of such customers, it appears 
(Footnote 10 continued on page 358) 
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Conclusions 


After full consideration of the material 
presented above and other analyses not 
included here, it appears that the num- 
ber of individual income tax returns 
filed in a community is a good indication 
of the relative purchasing power of the 
community, in the narrower sense 
adopted for purposes of this study. This 
index is simple to apply and the data 
have been or can be made available for 
all incorporated communities above 
1,000 population. Some further study 
will be necessary to determine whether 
or not certain adjustments will be 
needed to make the index adaptable 
with respect to all communities in the 
United States. Reasons will occur to 
the reader why an index such as the one 
constructed here would not apply uni- 
versally without introducing error. Ref- 
erence to the charts will show that the 
relative purchasing power of each com- 
munity was determined on the basis of 
its ratio of individual income tax returns 
to number of domestic electric cus- 
tomers. After considering the situation 
that exists, for example, in certain com- 
munities where a great many homes are 
without electric service and the number 
of income tax returns is small, it may be 
that a different ratio will have to be 
adopted, perhaps one based on popula- 
tion. Again, number of income tax re- 
turns tends to be higher in communities 
near large urban centers, such as New 
York, Chicago, and Detroit, where 
wages, salaries, and costs of living are 
high. As a result, an index based directly 
on the ratio of individual income tax 
returns to either total number of 
domestic electric customers or total pop- 


(Footnote 10 continued from page 357) 
that displacement of one service by another would 
occur at such rates in the various communities that the 
relative position of any one town so far as average use 
of both services is concerned, would remain unchanged. 
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ulation may tend to rate smaller, iso- 
lated communities enjoying low living 
costs farther down the scale, when actu- 
ally the standard of living and ability to 
purchase utility service are higher than 
in the former type of community. With- 
out doubt, when the study is extended 
to include communities in other rate 
areas, methods of refining the index will 
be suggested. 

Two tentative conclusions can be 
drawn from this analysis: (1) where 
rates, competition, and sales policies are 
similar, per-customer consumption of 
electricity is directly proportional to 
relative purchasing power (in terms of 
relative number of income tax returns), 
and (2) per-customer consumption of 
electricity is in itself a good index of 
relative purchasing power" of a com- 
munity, other factors being equal. The 
implications of these two conclusions 
are very great, particularly in the case 
of the latter. However, it is not directly 
concerned with the present problem as 
is the first. 

Of what value is it to know the rela- 
tionship of purchasing power to elec- 
tricity consumption? The value lies in 
the fact that with this information it 
will be possible to group communities 
having similar purchasing power and 
study the effect of various rate levels 
and sales policies on average consump- 
tion. There was a time when interest in 
this question was purely academic. That 
was back in the pre-depression years, 
when a broad profit margin protected 
credit and stability if rate and sales 
policies proved to be less productive 
than expected. Many factors have 
operated to reduce the industry’s profit 
margin, chiefly the continuing rate re- 
duction program, the effects of maturity 


11 The term “purchasing power” is used here in the 
broad sense instead of in the restricted sense adopted 
for the purposes of this study. 
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of the industry,!? and the increases in 
basic operating costs—labor, material, 
taxes. This last factor is one of the 
strongest arguments for careful analysis 
of effects of pricing and sales policies. It 
is no longer possible to offset the effect 
of cost increases by the old methods— 
i.e.. by increasing operating efficiency 
and increasing load factor. Instead, the 
industry must look for increases in 
marketing efficiency. It must study the 
elasticity of its various markets. It must 


12 Evidences of maturity are seen in the slowing-up in 
rate of cost reduction resulting from increased operating 
efficiency and increases in load factor, and in the in- 
creasing exploitation of marginal markets, such as those 
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evaluate proposed rate changes in the 
light of their probable productivity, 
which means simply the extent to which 
the rate change will stimulate increases 
in sales at a profit.* It must study the 
relative effects of price changes and pro- 
motional effort so that increases in new 
business can be obtained most eco- 
nomically, to the ultimate advantage of 
the company and the rate payer. Alto- 
gether the results obtained so far in this 
work encourage further study. 


for rural service, electric range and water heater busi- 
ness. 

13 This statement assumes close coordination of 
market and cost analyses for greatest benefit. 





An Appraisal of Farm Land Assessments 
By R. R. RENNE* and H. H. LORD 


acne stesso adjustments in the 
use of land resources are occurring in 
many sections of the United States. This 
is particularly true in the Great Plains 
where social and economic maladjust- 
ments resulting from settlement of low- 
grade arid lands have caused human 
poverty and deprivation, soil and range 
depletion, and widespread economic 
bankruptcy. The present excessive bur- 
den of farm taxes stands out as a monu- 
ment to such unwise settlement. 

Superimposed upon these arid prairies 
is a public debt and a superstructure of 
governmental services which would bet- 
ter fit the fertile acres of the Middle 
West. Not only is the burden of taxes 
generally out of line with the tax-paying 
ability of the land, but the burden is so 
distributed that a disproportionate 
amount of it is carried by the lands 
which can least afford to pay. As a 
result, tax delinquency, tax deed, and 
mortgage foreclosures, farm tenancy, 
improper land use, and related farm 
problems are becoming more and more 
acute. 

The findings presented in this paper 
are based upon an analysis of farm land 
assessments in Montana, but they are 
quite generally applicable to a large 
portion of the Great Plains and probably 
to some other areas in the United States 
as well. The history and background of 
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1 This is, of course, assuming that such property is 
within the same governmental unit so that the millage 


Montana’s assessment system, together 
with the inequalities growing out of it, 
illustrate the haphazard and unscientific 
methods used, and the resulting in- 
equitable distribution of farm taxes 
which is so general. It is hoped that, by 
bringing the glaring defects in assess- 
ments together with suggestions for 
their correction to the attention of 
students of land economics, a more 
scientific and equitable assessment sys- 
tem may ultimately be established. 


History of Assessment in Montana 


All property in Montana prior to 1919 
was required by law to be taxed accord- 
ing to its full cash value. This value as 
defined by law meant the amount at 
which the property would be taken in 
payment of a just debt from a solvent 
debtor. This full cash or sale value was 
intended to be the base upon which the 
tax rate was levied to determine the 
taxes due from a given property holder. 
In other words, $1,000 worth of farm 
land and improvements was supposed to 
pay the same amount of taxes as $1,000 
worth of live stock, household goods, 
merchandise, money in the bank, or any 
other form of property, tangible or in- 
tangible.! There was no recognition of 
differences in ability to pay among dif- 
ferent types of property. 

This was changed in 1919 when a law 


levies are uniform. The millages levied on property vary 
greatly among school districts and among counties 
which, of course, causes significant differences in taxes 
paid by the same amountof property indifferent govern- 
mental units. In this paper the analysis of “assessment” 
will be limited to the valuations placed upon property 
and upon which the millages are levied. It will not deal 
with tax inequalities resulting from differences in mil- 
lage levies among school districts or counties which 
reflect, in part, differences in the extent and type of 
public services supplied by these governmental units. 





FARM LAND ASSESSMENTS 


was passed requiring property to be 
divided into seven classes, each carrying 
a different percentage of the full and 
true value which was to be used as the 
basis upon which the tax millages were 
to be levied.? Farm land and improve- 
ments were placed in Class IV and 30% 
of the full and true value instead of 
100% was to be used as the taxable 
value. Moreover, all farm land was to be 
classified into different classes or grades 
of irrigated, non-irrigated tillable, graz- 
ing, timber, and mineral lands, and tax 
assessments were to be based on such 
classification. The county commissioners 
were authorized to employ appraisers to 
survey and classify the lands and to levy 
funds for paying the cost of such classifi- 
cation, which they did. In some counties 
a fairly good job was done for that 
period, but in most of them a poor job 
was done all too hastily by unqualified 
men. The classifications as a whole 
lacked uniformity and were superficial 
and unscientific. For example, lands 
were classified as farm lands if their 
topography was suitable for farming 
regardless of whether the soil was really 
capable of producing profitably under 
cultivation.’ 

When the 1919 law was passed, as- 
sessors in most cases merely tripled the 
assessed value (the supposed full cash 
value) of land and improvements so that 
the new taxable valuation (the value 
upon which the tax millages were levied) 
on the 30% basis under the 1919 law 

2 Class I—the annual net proceeds of all mines and 
mining claims were to be taxed on 100% of their full 
and true value; Class II—all household goods and furni- 
ture, all personal property, all agricultural and other 
tools, implements and machinery, automobiles and 
trucks, etc., 20%; Class I1I—live stock, poultry, and 
stocks of merchandise of all sorts, 334%; Class 1V—all 
lands, town and city lots, with improvements, and 
manufacturing and mining machinery, 30%; Class V— 
all moneys and credits, excluding banking capital, 7%; 
Class VI—moneyed capital employed in conducting a 


banking business, 40%; Class VII—all ey not 
included in the preceding classes, 40%. 
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would be the same as the old taxable 
valuation under the 100% basis (Figure 
1). The assessed value and taxable value 
were one and the same thing prior to 
1919, but under the classification law 
the taxable valuations for the different 
classes of property were equal to a given 
percentage of the full cash (assessed) 
value as indicated in footnote 2. This 
was done because landed property made 
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* The assessed valuations were more than tripled in 
1919 when the classification law went into effect in 
order to maintain taxable valuations. 


up such a large proportion of the total 
tax base that by doing this the same 
revenue could be obtained without im- 
mediately necessitating huge increases 
in the millage levies. In spite of the fact 
that assessments of landed property, 
particularly farm and grazing lands, 
have been greatly reduced with falling 
prices since 1921, nevertheless the tax- 
able valuation of the other six classes, 


3 A member of the State Board of Equalization re- 
cently related to the authors the following story which 
well illustrates the unscientific manner in which the 
lands were classified. He stated that while visiting a 
central Montana county the assessor referred to “Injun”’ 
land, and the State Board member knowing of no In- 
dian land in the county was curious to know what the 
assessor had meant. Upon inquiry he found that the 
term referred to “engine” land, one of the classes used 
to denote all land that could be plowed with a tractor. 
Another class included lands that could be plowed with 
horses, and still another included lands that were con- 
sidered “non-tillable.” 
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taken as a whole, has declined relatively 
more as is evidenced by the fact that 
Class IV (land and improvements) made 
up a larger percentage of the total 
taxable valuation of all property in 1936 
than ever before. 

The increase in millage levies in recent 
years which has accompanied the decline 
in taxable valuations has been suffi- 
ciently large to offset, to a large extent, 
the reduction in assessed valuations. 
Consequently, the amount of taxes 
levied against farm and grazing lands 
has not declined nearly as much as the 
lowered assessments would seem to in- 
dicate (Figure II). This continuance of 
a rather high level of taxes on landed 
property during the depression years has 
called forth such proposals for tax relief 
as exemption of homesteads from taxa- 
tion, and has called attention to the 
serious need of an assessment system 
which will assess the lands uniformly in 
proportion to their relative abilities to 


pay. 
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* Reductions in taxable valuations have been offset 
to a large extent by increases in millage levies. 


In most counties the classifications of 
farm and grazing land are maintained 
from year to year with a few minor 
exceptions. Changes are sometimes 
made, however, where a farmer insists 
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he no longer farms a given piece of land. 
In such cases the assessor may reclassify 
the land into a grazing category. During 
depressions when general prices decline 
or in periods of low income caused by 
drouth, insect damage, etc., farmers 
insist their taxes must be reduced and 
the assessor may make flat reductions of 
10, 20, or 30% in the assessed value on 
all grades of farm and grazing lands in 
his county. (Assessors are supposed to 
assess land at its full and true cash or 
sale value which undoubtedly declines 
during such periods.) Since all lands 
receive the same rate of reduction, any 
inequalities in assessments among the 
different grades are not corrected. More- 
over, as was shown above, the reduction 
in assessment does not necessarily guar- 
antee a similar reduction in taxes 
because the millage levies may be 
increased. 


Effectiveness of Equalization Machinery 


A State Board of Equalization was 
created in Montana by legislative act in 
1923, with the authority “to do all 
things necessary to secure a fair, just, 
and equitable valuation of all taxable 
property among counties, between dif- 
ferent classes of property and between 
individual taxpayers.” The board of 
county commissioners in each county is 
also authorized to sit as a board of 
equalization for the county. If any tax- 
payer is dissatisfied with the way his 
property has been assessed by the 
county assessor or his deputy, he can 
appeal to the county commissioners who 
act as a county board of equalization 
from the third Monday in July to the 
second Monday in August of each year. 
The taxpayer in making his appeal 
presents his arguments showing why he 
feels his assessment should be reduced. 
In the case of farm or grazing land he 
may argue that the classification was not 
correct in the first place or that it puts 
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too high a value on his land. The county 
board after considering the case may 
grant his appeal and order the assessor 
to reduce the assessment, or they may 
refuse to change the assessment made by 
the assessor, or they may actually in- 
crease the assessment, which has oc- 
casionally been done. 

If the taxpayer is not satisfied with 
the action taken by the county board he 
may appeal to the State Board of 
Equalization. The State Board after 
considering the case may grant the 
appeal and order the county commis- 
sioners to have the assessment changed, 
or they may refuse to change it. 

In order to ascertain the extent to 
which this equalization machinery has 
been utilized, assessment changes by 
county boards of equalization in 12 
selected counties were analyzed. During 
the five-year period 1932 to 1936 in- 
clusive, a total of 1,252 applications were 
made to the county boards (Table I), or 
an average of 21 applications a year in 
each county. The 1,252 applications in- 
volved 382,465 acres which is less than 
3% of the total deeded farm land in 
these counties. It should be pointed out 
that these adjustments do not include 
the indiscriminate raising or lowering of 
the assessment of all lands which has 
been made in some counties. An increase 
or decrease in the assessment of all lands 
regardless of their real value, while it 
may represent an equalization among 


types of property and among counties, 
cannot be regarded as an equalization of 
assessment among agricultural lands 
within a county. The overassessed land 
is still overassessed in the same propor- 
tion. 

A similar analysis was made of 
changes in assessments by the State 
Board of Equalization. Out of 428 ap- 
peals for adjustments to the Board 
during the five years 1932 to 1936 in- 
clusive, 204 were denied. The 224 
changes which were made involved 
319,575 acres which is only 6/10 of 1% 
of the total deeded agricultural land in 
the State. The number of assessment 
changes averaged only 45 per year 
during these five years, whereas there are 
50,564 farmers in Montana according to 
the 1935 Census, and some 183,000 dif- 
ferent individual agricultural land owner- 
ship assessments in the State.‘ Total 
reductions in assessed valuations made 
by the State Board during the five years 
amounted to $687,980 (Table II), which 
is less than 21%4% of the 1936 total 
assessed valuation of farm and grazing 
lands in the State. 

Approximately 34 of the deeded farm 
land in the State is owned by individuals 
and about % by corporations. On the 
other hand, of the lands upon which the 
assessment has been reduced, about 1% 
is owned by individuals and 1% by 


4 See “Montana Land Ownership,” Montana Experi- 
ment Station Bull., No. 322, June, 1936, p. 36. 


TABLE I. CHANGES IN ASSESSMENTS BY CouNTY BOARDS OF 


EQUALIZATION IN 12 SELECTED Montana CountTIEs* 











Year 


No. of 
Changes 


No. of 
Acres 


Previous 
Assessed 
Value 


Revised 
Assessed 
Value 


Amount 
Reduced 


Per cent 
Change 





1932 
1933 
1934 
1935 
1936 


Total 





320 
127 
209 
222 
374 


1,252 





115,936 
36,282 
48 ,690 
59,912 

121,645 


382,465 





$1,415,994 
379 5305 
638,195 
893,838 
1,213,395 


$4,540,727 





$1,070,677 
316,647 
479» 542 
771,049 
998,018 


$3,635,933 





$345,317 
62,658 
158,653 
122,789 
215,377 


$904,794 








* Compiled from re; 
Lake, Musselshell, P 


“ pabmitted .# cee nd recor sen the following counties: Beaverhead, Chouteau, Fergus, Gallatin, Hill, 
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TABLE II. CHANGES IN ASSESSMENTS MADE BY THE 
Montana STATE Boarp oF EQuaLizATION* 








Amount Per cent 


Reduced 


Revised 
Assessed Value 


Previous 


Assessed Value 


171,248 $ 124,497 
567,420 368,241 
287,730 194,301 
128,877 91,044 
1,296, 806 985,818 


No. of 
Acres 


No. of 


Denials Changes 


Year 





$ 46,751 
198,979 
931429 
371833 
310,988 


21,967 $ 
64,878 
36,828 
18,165 
177,737 


1932 113 32 
1933 29 44 
1934 4 29 
1935 34 26 
1936 24 93 


Total 


204 


224 





319,575 


$2,452,081 


$1,763,901 





$687,980 




















* Compiled from records of the Montana State Board of Equalization, Helena. 


corporations. These data are presented 
not as a criticism of the corporations 
owning land in Montana nor of the 
State Board of Equalization, but to show 
that it is not necessarily the most de- 
serving land which is receiving reduc- 
tions in assessment with the present 
equalizing machinery. On the contrary, 
it is the individual or corporation which 
takes the initiative of applying and 
which has the legal talent available to 
present its claims effectively, that is 
gaining what is probably well deserved 
assessment reduction. At the same time 
there are thousands of individual land 
owners in the State whose land is over- 
assessed and who, as we shall see 
shortly, have not yet taken, and who 
probably will not take, the initiative in 
applying for a reduction. The present 
operation of the equalization machinery 
is probably adding to the inequalities in 
assessments rather than correcting them. 
It would seem that the responsibility of 
obtaining equality of assessment should 
not rest on individual initiative and the 
ineffective method of appeal, but the 
procedure should be so written in the 
law and so administered that assess- 
ments would be established on a truly 
scientific basis. 


Inequalities Indicated by Ratios of 
Assessed Values to Sale Values 


The Montana classified property tax 
law states that “all property must be 


assessed at its full cash value” which, as 
indicated previously, means the amount 
at which the property would be taken in 
payment of a just debt due from a 
solvent debtor. In other words, the full 
cash value means what it would bring at 
a voluntary sale. Assessors, therefore, 
are supposed to be guided in setting 
their assessment values by the values 
established through voluntary sales of 
the different grades of land. However, 
in view of the fact that less than 10% 
of the taxable farm land in Montana 
(and in most other states as well) has 
been sold voluntarily during the past 10 
years, it would seem that county as- 
sessors have been given a difficult task. 
Not only must they determine which 
transfers represent the “full and true 
cash value” of the land, but they must 
assess the remaining 90 or 95% of the 
land which has not been transferred. 

The small amount of farm land which 
has changed hands through voluntary 
sales, particularly in more recent years, 
is not the only condition which raises 
doubts as to the validity of using “sale 
value” as a basis for assessment. Not 
only is sale value too often unavailable, 
but periods of optimism and depression 
and speculative forces frequently so 
affect the sale value of land for tem- 
porary periods, that sale value does not 
represent the reasonable or real eco- 
nomic value of the land. 

In spite of the fact that productivity 
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value (see the discussion below) is a 
better basis for tax assessments than 
sale value, the latter is, at least accord- 
ing to law, the present basis for assess- 
ment in Montana, and in many other 
states as well. Consequently, in order to 
determine the degree to which assess- 
ments are in keeping with the letter of 
the law, an analysis was made of the 
relationship of sale value (established 
through voluntary sales) to assessed 
value. Inequalities in assessment are 
expressed in terms of the ratio of as- 
sessed value to sale value. A ratio of one 
indicates that the sale value and the 
assessed value are equal; a ratio of less 
than one, that the property is under- 
assessed; and a ratio greater than one, 
that it is overassessed. 

An analysis was made of more than 
5,200 voluntary sales of farm land cover- 
ing the period 1919 (when the classified 
property tax law was effected) to 1935 
inclusive in 19 selected counties. The 
average ratio of assessed value to sale 
value for the entire sample was found to 
be 1.09 or, in other words, the lands were 
found to be slightly (9%) overassessed. 
However, the ratio varied considerably 
from year to year, the range being from 
an average underassessment of about 
4% in 1919 and 1928 to an overassess- 
ment of some 30% in 1932. This in- 
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dicates the tendency of assessment 
values to rise slower than sale values in 
prosperous or rising price periods, and 
to fall slower during depression or falling 
price periods. A similar analysis of more 
than 5,400 voluntary sales of farm land 
covering the period Ig9Ig9 to 1930 in- 
clusive in 42 counties, gathered by the 
research department of a private com- 
pany and made available to the authors 
for analysis, gave fairly comparable 
results. 

A very definite relationship was found 
to exist between the size of holding as 
measured by value and the ratio of 
assessed value to sale value. It was found 
that the smallest holdings were the most 
overassessed and the largest holdings 
were the most underassessed (Table III). 
The average ratio of assessed value to 
sale value for properties of less than 
$500 was 3.51 (very serious overassess- 
ment), while for properties of more than 
$10,000 the ratio was .62 (underassess- 
ment). Similar results were found from 
an analysis of the private agency’s 
sample. 

When size of holding is measured on 
an acreage basis it was found that these 
large inequalities disappeared. In fact, 
the smaller acreages tended to be slightly 
underassessed and the largest acreages 
slightly overassessed. For example, hold- 


TaBt_E III. AveraceE Ratios or ASSESSED VALUES TO SALE VALUES IN 
SELECTED MonTANA Countries BY S1IZE-VALUE GROUPINGS* 








No. of 
Voluntary 
Transfers 


Sale Value No. of Acres 


Ratio of As- 
sessed Value 
to Sale Value 


Assessed 


Value Sale Value 





118, 317 
180, 579 
271,385 
190, 404 
193,231 
122, 303 
118,115 


1,089 


5, 001-10, 000 
10,001 & over 


Total 








1,194,334 





$ 857,067 $ 
1,288, 106 
2,427,951 
2,089,297 
2,551,302 
2,102,483 
1,658, Sor 


244,441 .51 

668,141 -93 
1,673,837 +45 
1,672,124 125 
2,576,388 -99 
2,401,737 -88 
2,691,067 .62 


$11,927,735 1.09 








$12,974,707 





* The data cover voluntary sales of farm lands during the 


riod 1919 to 1935 inclusive for 19 selected counties which, taken as a group, 


are believed to be fairly representative of the State as a whole. They were compiled from deed and assessment records in these counties. 
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ings of less than 40 acres were assessed 
at about 80% of sale value (a ratio of 
.80), while holdings of 960 acres or more 
were assessed at about 8% above sale 
value. The smallest acreages represent 
for the most part irrigated lands, with 
relatively high valuations. There is a 
definite tendency for assessors to under- 
assess the higher valuation lands (see 
the following section on “Inequalities 
Measured by Ratios of Assessed Values 
to Productivity Values”) and _ this 
largely explains the relatively greater 
underassessments for the smaller acre- 
ages. 

Considerable differences were found 
to exist among counties in the average 
ratio of assessed value to sale value. In 
some counties the average assessment is 
from % to nearly % too high, while in 
others it is around % too low. 

The above ratios represent averages 
in every case and do not indicate the 
great variations in assessment ratios 
among individual property owners with- 
in the different counties for the various 
years. For example, in some counties it 
was not uncommon for ratios of assessed 
value to sale value among individual 
properties to range from .25 (or 4 of the 
sale value) to 9.00 within the same year. 
In other words, some individuals were 
being assessed 9 times too much, accord- 
ing to the law, and some 4 times too 
little. In some cases the ratios showed 
great extremes, varying from less than 
.Io to more than 25.00 within a county 
for the same year. 

The foregoing analysis indicates that, 


5 The following are some of the studies in which the 
sale-value basis has been used to measure assessment 
inequalities: (1) 1924—“Tax Revision in Kansas,” by 
Eric Englund, Kansas Sta. Bul. 234; (2) 1927—‘“‘Rela- 
tion of Tax Value to Sales Value of Farm Land,” Ohio 
Sta. Bul. 402, pp. 103-109; (3) 1928—“‘A Study in the 
Ratios of Assessed Value to Sales Values of Real Prop- 
erty in Oregon,” by W. H. Dreesen, Oregon Sta. Bul. 
233; (4) 1935—“Sales Value and Assessed Value of 
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under the present method of assessing 
Montana farm lands, assessments do not 
correspond uniformly with sale values. 
In other words, using sale value as the 
measure of “‘full and true value,” great 
inequalities in assessments exist among 
different sized holdings, among counties, 
and among individual property holders 
within the counties. 

The explanation of why present as- 
sessments do not correspond with sale 
value in spite of the provisions of the 
assessment law, may be any or all of the 
following: (1) absence of voluntary-sale 
data or any reliable information upon 
which the assessor or his deputies could 
base their valuations; (2) belief on the 
part of the assessor that sale value does 
not represent the “full and true value” 
of the land; (3) the necessity of making 
high assessments to maintain the tax 
base so that, with the maximum levies 
allowed by law, the desired tax income 
can be obtained to operate government 
services; or (4) other economic or politi- 
cal factors such as favorable reductions 
or low assessments to the bigger and 
more influential property owners. It is 
difficult to say just which of these four 
is the best explanation because one may 
be the explanation of most of the in- 
equalities in certain counties or areas, 
and another in others. Each is important 
in accounting for inequalities under our 
present assessment system. 

The inequalities discovered in this 
study are substantiated for the most 
part by similar studies made in other 
states by other workers.® In spite of the 
fact that many such studies have been 


Nebraska Farm Land, 1921-1934,” by E. H. Hinman, 
Nebraska Sta. Res. Bul. 77; (5) 1936—‘‘Inequalities 
Arising from the Assessment of Farm Real Estate in 
South Dakota,” by R. B. Westbrook and N. V. Strand, 
So. Dakota Sta. Bul. 300; and “Ratio of Assessed Value 
to Consideration of Bona Fide Transfers of Farm Real 
Estate,” U. S. Dept. of Agric., Bur. of Agr. Econ., 
Mimeographed. 
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made on the general assumption that 
the ratio between assessed value and 
sale value represents a fairly reasonable 
basis of measuring assessment inequali- 
ties, the results of the sale-value analysis 
are presented here primarily to show 
that the provisions of our present assess- 
ment law are not being complied with 
and for the reasons indicated. This study 
also attempts to go a step farther in 
pointing out what the authors believe is 
a more scientific and reasonable basis 
to measure assessment inequalities— 
namely, productivity value—and to 
suggest plans by which such a basis may 
be adopted. 


Inequalities Indicated by Ratios of 
Assessed Values to Productivity 
Values 


In the long run the most reasonable 
basis for determining what land is worth 
is its ability to produce an income. This 
is particularly true in Montana and most 
of the Great Plains where farming is 
more commercialized than in many other 
areas. In other words, a reasonable value 
based on its productivity is the long-time 
earning power or the economic rent 
capitalized at a reasonable rate of in- 
terest. For example, if we assume 5.5% 
to be a fair return on an investment or a 
fair rate of interest, an acre of land that 
will provide an annual return of 55 cents 
above all other costs is worth $10. 

The first step in determining produc- 
tivity value is to classify the lands into 
different economic grades based on soil 
survey, topographical, climatic, and 
production data. In the case of Montana 


6 An analysis of wheat-yield records submitted by 
farmers on wheat-allotment applications under the 
Agricultural Adjustment Act in a sample area compris- 
ing some 1,210,000 acres covering parts of 6 counties 
indicates that, with the exception of second grade land, 
the various grades have produced approximately the 
yields credited to them. Except for one area, second 
grade farm land has also yielded as credited. These data 
cover the eight-year period 1928 to 1935 inclusive. 


the lands have been grouped by the 
Montana Experiment Station into four 
grades of farm land and five grades of 
grazing land. The productivity of farm 
land is expressed in terms of the yield of 
spring wheat which normally can be 
expected (using an alternate summer 
fallow system). The grades are as fol- 
lows: first grade farm land, 22 bushels 
or over per acre; second grade, 16 to 21 
bushels; third grade, 12 to 15 bushels; 
and fourth grade, 8 to 11 bushels.® 

Grazing land is classified according to 
its carrying capacity, which is expressed 
in termsof the number of acres required to 
graze a 1,000-pound steer for a 1o-month 
grazing season. There are five grades, 
which are as follows: first grade grazing 
land, 18 acres or less per steer; second 
grade, 19 to 27 acres; third grade, 28 
to 37 acres; fourth grade, 38 to 55 acres; 
and fifth grade, 56 acres or more per 
animal. 

The above yield and carrying-capacity 
data must next be converted into acre 
values. In other words, on the basis of 
such productivity data, what is each 
grade of farm and grazing land worth 
per acre? It is worth the amount upon 
which the land, on the average, will 
yield a fair rate of interest over and 
above costs of production including 
taxes, family living expenses, and other 
necessary expenditures. A study of ranch 
operating costs in different parts of 
Montana indicates that, if all land is 
owned, a ranch operator can afford to 
invest on the average $50 to $60 per cow 
and $12 to $15 per ewe in land and im- 
provements.’ According to this method 


Precipitation is a very important factor determining 
crop yields in this area. During the eight years covered 
by the data the average precipitation was 13.43 inches 
per year which.is nearly 2 inches less than the 44-year 
average of 15.23 inches. 

7 See “Readjusting Montana’s Agriculture: V, Eco- 
nomic Changes in Montana’s Livestock Production,” 
Montana Expt. Sta. Bul. No. 311, Feb., 1936. 
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of capitalization, the maximum value of 
the different grades of grazing land based 
on their carrying capacity as indicated 
above and on long-time average prices 
is as follows: first grade, $3 per acre; 
second grade, $2.50; third grade, $1.50; 
fourth grade, $1.00; and fifth grade, $.75.8 
The productivity value of first, 
second, and third grade farm land is 
determined from the net return to land 
used in a straight summer fallow-wheat 
rotation, capitalized at the rate of 5.5%.° 
Fourth grade farm land has been valued 
as third grade grazing because this 
grade, with average wheat prices, is not 
profitable for farming and has a greater 
comparative advantage in grazing. 
The size of the farm unit used as a 
basis for determining the cost of opera- 
tion on these different grades of land is 
800 acres for first grade, 1,000 acres for 
second grade, and 1,100 acres for third 
grade.!° Eighty cents per bushel is used 
as the price of wheat in computing the 
long-time expected annual gross income 
on the various grades of farm land. 
The approximate values computed for 
the four grades of farming land according 
to the above procedure are, in round 


8 The average farm price of beef for the 40-year period 
1890 to 1930 was used to calculate the expected average 
net returns to the land. For details of method, ranch 
operating cost items, etc., see Saunderson, M. H., 
“Some Materials Relating to Livestock and Land 
Valuation,” Mimeographed; or Saunderson, M. H. and 
Bolster, H. G., “Lease Value of Montana Range Lands,” 
Mimeographed. 

® A preliminary analysis of Montana farm mortgages 
indicates that about 34 of the strictly real estate mort- 
gages on farm lands are held by the Federal Land Bank. 
The combined interest and carrying charges on these 
mortgages is in most cases 5.5% of the principal. 

10 These acreages do not correspond to acreages in 
present farm units on these grades of land, but are con- 
siderably larger. They are considered more in keeping 
with probable best use of the land. If the productivity 
value of Montana farm lands were computed on the 
basis of present average sized farm units and average 
prices, only first grade land would have any value, it 
being the only grade which, on the average, provides a 
return on the capital invested after a reasonable allow- 
ance for family living costs and other operating expenses 
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numbers, as follows: first grade farm 
land, $35 per acre; second grade, $18; 
third grade, $3; and fourth grade, $1.50. 

The productivity value of the land in 
a sample area comprising approximately 
1,210,000 acres covering parts of six 
counties was determined by the above 
procedure. The 1936 assessed valuations 
of these lands were then obtained and 
the ratio between assessed values and 
productivity values computed. An analy- 
sis of the ratios thus computed shows 
that a considerable portion of the land 
is being assessed at four times its pro- 
ductivity value, others at less than 14. 
Taking the sample area as a whole, the 
ratio of assessed value to productivity 
value averaged 1.05, but the ratios com- 
monly ranged from as low as .30 on some 
parcels to more than 5.00 on others. 
Among the most glaring inequalities 
which were found to exist were those 
among the different grades of land and 
those among counties."! 

Inequalities among grades of land 
were by far the greatest of any which oc- 
curred in the assessment of either farm- 
ing or grazing lands in the sample area. 
Figure III indicates that the ratio of 
assessed value to productivity value 


are deducted from the gross return. Under Montana 
dry land farming conditions where large-scale farm 
machinery is used on nearly all farms, there are often 
small areas of farm land which, because of topographi- 
cal obstructions or ownership boundaries, are better 
adapted to grazing than to cultivation. Also, among the 
lower grades of farm land, low productivity and the in- 
creasing soil-blowing menace promise to force a rever- 
sion of some of the land hitherto used for farming into 
grazing. Consequently, in computing the average pro- 
ductivity value of the different grades of farm land, 
some of the acreage has been valued as grazing land. 
After careful study of farming conditions and recom- 
mended land-use practices, the following proportion of 
the acreages used as operating units for the different 
grades has been valued as grazing land: first grade farm 
land, % valued as first grade grazing; second grade 
farm land, % valued as second grade grazing; and third 
grade farm land, % valued as third grade grazing. 

11 Lesser inequalities were found to exist among school 
districts, among lands of the same grade devoted to dif- 
ferent uses, and among the different sized units. 
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bears a direct relationship to the grade 
of land, the poorer grades of land being 
progressively overassessed. First grade 
farm land is consistently assessed at less 
than % its productivity value, second 
grade at less than 24, while all other 
grades of farming and all grades of graz- 
ing land are overassessed, the ratio of 
assessed value to productivity value 
averaging about 3 to I. 
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* Note that the first and second grade farm lands are 
underassessed, while all other grades are overassessed. 


An analysis of the relation between 
assessed value and productivity value 
for sample lands taken at random from 
the 21 counties in which a soil survey 
has been completed and the land classi- 
fied into various economic grades in 
Montana, shows a disparity almost 
identical to that in the sample area. This 
indicates that inequality in assessment 
among grades of land is general. 

Two principal weaknesses in the pres- 
ent system of assessing farm lands seem 
to be largely responsible for the in- 
equalities among the various grades: (1) 
lack of an adequate classification of 
lands for assessment purposes, and (2) 
lack of information and appreciation 


relative to the economic value of the 
different grades of land. 

The second most important type of 
inequality is the disparity in assessment 
of lands of the same grade in different 
counties. An analysis of the assessment 
of farm lands in the portions of the six 
counties included in the sample area in- 
dicates that among these six there is a 
variation of more than 30% above (a 
ratio of more than 1.30) to more than 
25% below the average assessment (a 
ratio of less than .75). The grades of 
land in each county were compared 
only with the same grades of land in the 
other counties. 

Apparently the need for revenue in 
the different counties and the peculi- 
arities in the judgment of the different 
county assessors and their deputies 
rather than productivity value are the 
factors which determine the assessed 
value of farm land in the sample area. 
Sample data from the 21 counties re- 
ferred to above indicate that inequalities 
among counties are even greater in some 
cases than those indicated by the study 
of the sample area. 


Causes of Assessment Inequalities 


The above analysis indicates that, 
under present methods of assessing Mon- 
tana farm lands, assessments do not 
correspond uniformly with either sale 
values (the legal requirement) or with 
productivity values. The latter in- 
equalities appear particularly serious, 
especially the apparently consistent 
practice of overassessing the poorer 
grades of land. The maladjustments re- 
sulting from this failure of assessments 
to tally with productivity values—the 
best available measure of ability to pay 
—are important factors contributing to 
tax delinquency and related problems, 
the growth of farm tenancy, and im- 
proper use of land. 
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Several reasons explain why present 
assessments do not correspond with 
productivity values. (1) It is impossible 
for the average assessor (who is selected 
by popular vote) with the usual amount 
of training to distinguish accurately be- 
tween the various grades of land by 
casual observation. A trained soil sci- 
entist is necessary to make a scientific 
soil classification upon which an eco- 
nomic analysis can be based on farm 
management and production data, and 
from which the worth of the lands under 
existing prices and conditions can be 
determined. (2) Even where the assessor 
possesses a scientific soil classification 
and economic grade map and attempts 
to use it, political expediency too fre- 
quently forces him to assess lands nearer 
to what the people of his county think 
the different lands are worth than 
strictly according to the land classifica- 
tion. People habitually overrate poorer 
grades of goods generally, including land, 
and underrate the best. It is difficult to 
convince most people that the compara- 
tively large spread in values between the 
best and poorest grades, particularly of 
farm land, is really justified. (3) In low 
taxable valuation counties with a high 
percentage of poor land the need for 
revenue has caused values to be main- 
tained at a high level. The usual re- 
sponse of county officers to complaints 
of taxpayers in such areas is that it 
doesn’t help any to reduce assessments 
because just so much money is needed to 
run the county business anyway, and if 
the assessments are lowered the millages 
will have to be raised. This, of course, 
ignores the problem of inequalities in as- 
sessments among individual property 
holders. (4) The practice of assessors to 
zone and assess lands according to their 
distance from the county seat or ship- 
ping points causes lands of the same 
grade closer to such points to be assessed 
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higher than corresponding grades further 
removed from said points. In some cases, 
such disproportionate weight is accorded 
location that the differences in values at- 
tributed to situs are greater than those 
attributed to productivity or grade. 
With modern means of transportation 
and good roads, distance from market 
plays an increasingly less important place 
in the determination of land values, and 
should not be given the weight now ac- 
corded it by assessors. Particularly is 
this true in a state such as Montana (and 
several others of the Great Plains states) 
which has no large consuming centers or 
terminal markets and where the type of 
farming is such that a few additional 
miles to the shipping point do not add 
materially to the cost of marketing. (5) 
The large number of individuals who 
assess land in the different counties, 
with no central coordinating agency to 
establish uniform standards for classi- 
fication and valuation of land, neces- 
sarily results in great variations in as- 
sessments. 
Conclusions 

Inequalities in assessment are at- 
tributable jointly to flaws in (1) the 
assessment system and its legal basis and 
(2) the administration of the law. The 
1919 law placed the duty of assessing 
property including farm lands, as well as 
the duty of having lands properly classi- 
fied, in the hands of the counties. In 
view of the fact that a fair assessment 
depends jointly upon an accurate and 
uniform land classification and upon a 
scientific and uniform determination of 
values based thereon, it seems that plac- 
ing the duty of classification and assess- 
ment in the hands of the counties is a 
mistake. An accurate and uniform land 
classification requires the closely co- 
ordinated work of a staff of trained soil 
surveyors. The counties could not main- 
tain such a staff individually nor could 
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the work done by the different counties 
be uniform. 

According to the Montana law, farm 
lands are to be assessed according to 
their “full cash value.” This basis has, 
in fact, left the assessors without a 
factual basis for determining land values. 
The result has been that political ex- 
pediency, need for revenue, and the 
peculiarities in the judgment of the dif- 
ferent county assessors have largely de- 
termined the assessed valuations. The 
use of “productivity valuations,” com- 
puted from soil survey, yield, land use, 
and price data on the one hand, and 
from farm cost data on the other, pro- 
vide a factual and equitable basis for 
assessed valuations. 

In view of the inability of most county 
governments to make and maintain an 
adequate land classification or to gather 
and use the data necessary in the com- 
putation of “productivity value,” it is 
recommended that these duties be 


shifted to the State Board of Equaliza- 
tion. Under this plan the State Board 
would have in its employ a staff of 
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trained soil surveyors who would make 
and keep a proper classification of all 
agricultural lands. It would also be the 
duty of the Board to obtain the neces- 
sary land use and economic data with 
which to compute the productivity value 
of each parcel of land. 

The advantages of the proposed sys- 
tem are: (1) the land classification would 
be more accurate and uniform among 
counties; (2) the classification would be 
kept abreast of changes which might 
occur as a result of prolonged drought 
accompanied by overgrazing and soil 
blowing; (3) assessments would rest 
upon a scientific rather than a purely 
arbitrary basis as is now the case; (4) 
much of the personal element now aftect- 
ing assessments would be removed; (5) 
county assessors would be relieved of a 
great deal of political pressure; and (6) 
lands would be assessed according to 
their ability to pay. Hence, a larger 
proportion of the land would probably 
be kept on the tax rolls and the bur- 
den spread more equitably over all the 
land. 





Electric Rate-Schedule Ambiguities 
and Complexities 
By H. H. MARTIN, JR.* 


[XN THE process of reviewing a large 
number of electric rate schedules for 
a recent study, one of the most striking 
facts disclosed was the wide prevalence 
of ambiguities and complexities in the 
schedules used. The latter were, for the 
greater part, those under which the cus- 
tomers of smaller private and municipal 
utilities in the United States are being 
billed for the services rendered. 

It is not proposed, in the following 
comments, to consider the reasons for 
the conditions thus revealed but to call 
the attention of officials of these smaller 
enterprises to the fact that those defects, 
appearing as they did in hundreds of in- 
stances, indicate a condition which 
should be corrected in the interest of 
good business practice and satisfactory 
customer relations. It is hoped that the 
following necessarily limited and incom- 
plete presentation of certain types of 
more common defects may result in an 
earnest and thorough effort to eradicate 
certain wide sources of misunderstand- 
ing. 

Effective Date 

A rate schedule is not complete if the 
date on which it first became effective is 
not definitely stated. With such omission 
it is obviously impossible to compute 
bills for a given date. 

In some cases the information regard- 
ing the effective date, while not entirely 
missing, was vague or incomplete. Con- 
sider a rate schedule where the only 
clause pertaining to effective date was, 
“These rates were in effect November 1, 
1934.” Whether the schedule first came 


* Rate Engineer, Federal Power Commission. 
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into effect on that date or was in effect 
prior to that time is not clear. 

Most effective date clauses were of the 
form “Effective July 1, 1934.” This form 
was open to criticism as being indefinite 
since it was not clear whether the new 
rate applied to bills rendered on and 
after July 1, or to the energy consumed 
on and after July 1. With monthly bill- 
ing periods this resulted in a difference 
of one month in the possible interpreta- 
tions of effective date, and correspond- 
ingly greater differences for utilities hav- 
ing longer billing periods. 

Another pertinent consideration was 
one relating to superseded schedules. 
A new rate schedule, becoming effective 
on a certain date, usually supersedes a 
similar schedule which was in effect 
prior to the effective date of the new 
schedule. In such event it is important 
that information clearly identifying the 
superseded schedule be incorporated in 
the new schedule. In numerous instances 
it was found that there were a number 
of schedules for a similar class of service, 
with different effective dates but with 
no indication that certain of the sched- 
ules had been superseded by others as 
was later ascertained. 

Availability 

In many instances the availability 
clause was either omitted altogether, or 
definite information was not furnished 
as to all cities, towns, or communities 
served. In other cases it was so framed 
as to be difficult to interpret, or con- 
tained duplications in schedule designa- 
tions. A few examples are given: 


own and are not to be taken as official expressions of 
the Federal Power Commission. 
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One large utility serving a great many 
cities, towns, and communities spread 
over a wide area is rendering the same 
service under 17 different rate schedules. 
The schedules are identified alphabeti- 
cally, but no information is given as to 
the names of the places in which each of 
these schedules is available. 

Another utility’s schedules include 
availability clauses, but lists certain 
towns that are not served under any of 
the submitted schedules. 

A residential schedule from a third 
utility contains an availability clause 
which states—‘“‘Available in Cranston 
District.” Since there was no geographic 
section by that name, there was no way 
of ascertaining just what towns served 
by the utility were included in that area. 

Another example is that of one utility 
whose operations cover a wide territory 
comprising many districts which sub- 
mitted several similar schedules bearing 
the same identification symbol. The 


utility’s index shows that a rate ‘‘A”’ is 
available in the “Hampton District.” 
But in looking for rate ‘‘A” in the util- 
ity’s rate book three rates designated as 
“A” were found, each listed for the same 
service. Which schedule ‘‘A” was to be 
used for “Hampton District’? 


Applicability 

It is frequently difficult, if not impos- 
sible, to determine with accuracy the 
type of load or service to which a given 
schedule applies. Some schedules en- 
tirely lack applicability clauses and in 
others the applicability is either loosely 
defined or subject to conflicting inter- 
pretations. 

As an illustration, consider an appli- 
cability clause reading: “This schedule is 
applicable to all residential service. Mo- 
tors not exceeding two horsepower may 
be included in this service.” Here the 
ambiguity lies in the limitation of the 
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allowable motor load. The clause might 
be interpreted to mean either that the 
permissible aggregate motor load is not 
to exceed two horsepower or that any 
number of motors may be served on this 
schedule provided that no single motor 
exceeds two horsepower in rated ca- 
pacity. When it is realized that the 
method of interpretation will distinctly 
affect the bill of the customer using sev- 
eral small general utility motors, the im- 
portance of a clear and unequivocal ap- 
plicability clause becomes self-evident. 

There are many cases of utilities hav- 
ing two rate schedules neither of which 
contains data regarding applicability 
other than might be inferred from the 
titles which read, respectively, “General 
lighting” and ‘‘General power.” Now as- 
sume that the residential customer who 
uses energy for lighting only wishes to 
add a refrigerator to his electrical equip- 
ment. He will naturally be interested in 
knowing whether the energy he might 
use for refrigeration would be billed on 
the power rate, which is considerably 
lower than the lighting rate. Nothing in 
the rate schedule will answer his ques- 
tion, and there is but little uniformity 
in the actual application of such rate 
schedules by the various utilities. One 
utility may allow household refrigeration 
to be metered separately on the power 
rate, while another may require that it 
be billed together with lighting on the 
lighting rate, and these features are fre- 
quently not made clear in the schedule. 

Similar to the above examples are cer- 
tain heating and cooking schedules 
which may or may not allow refrigera- 
tion. A number of utilities submitted 
“Heating and Cooking” schedules con- 
taining no reference to applicability ex- 
cept that which may be inferred from 
the title. It was found, through subse- 
quent correspondence, that in some cases 
refrigeration also was allowed on these 
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schedules although nothing in the sched- 
ule indicates this fact. 

The term ‘“‘Combination Rate,” while 
not always used to mean the same thing, 
usually refers to schedules applicable to 
a combination of two or more types of 
service. As applied to residential cus- 
tomers, these schedules ordinarily re- 
quire that the customer have in use, in 
addition to lighting, some major appli- 
ance such as a refrigerator, range, etc. 
The minimum charge is usually higher 
than on the regular lighting schedules. 
In this group, too, numerous instances 
were found in which applicability clauses 
are lacking. The difficulty in such cases 
is to determine whether the schedules 
are available to those customers who 
used lighting only but who would be 
willing to pay the higher minimum 
charge in order to obtain the lower rate 
per kilowatt-hour which combination 
schedules usually offer. 

The preceding comments might be 
augmented by reference to the difficulty 
experienced in determining the amount 
of incidental lighting, if any, permitted 
under general power rates. When the 
schedules do not contain applicability 
clauses, the utility’s practice cannot be 
determined. In other cases, where the 
schedule includes such a clause stating 
that it is applicable to loads of some 
specified amount, such as five kilowatts 
or more, the question arises as to 
whether or not the schedule could be 
applied to lesser loads by paying the 
charges for a five-kilowatt load. Experi- 
ence gained in the processes of reviewing 
and interpreting hundreds of schedules 
shows that no uniform policy on this 
point has been adopted by the majority 
of utilities. 

Rate Form 

The greatest ambiguity in rate forms 
appeared when it became necessary to 
determine whether a rate is of the step 
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or block type—that is, is the charge 
made at one rate if the total was less 
than a stated quantity per month, at 
another and lower rate if the use was 
more than the first stated quantity and 
less than a second stated quantity and 
so on, or is each rate per kilowatt-hour 
applicable to a given number or block 
of kilowatt-hours? 

A simple example of such an ambigu- 
ous rate form is shown in a rate worded 
as follows: 


“to¢é per kwh 25 or less kwhs. per month 
8¢ per kwh..... 26- 50 kwhs. per month 
6¢ per kwh..... 51-100 kwhs. per month 
4¢ per kwh.....101-200 kwhs. per month 
2¢ per kwh... .Over 200 kwhs. per month.” 


Assuming a customer with a monthly 
consumption of 75 kwhs. and interpret- 
ing the above rate as of the step type, 
the bill will be 75 kwhs. at 6¢ per kilo- 
watt-hour or $4.50. For the same con- 
sumption and interpreting the rate as 
of the block type, the resulting bill will 
be 25 kwhs. at 10¢, 25 kwhs. at 8¢, and 
25 kwhs. at 6¢, or a monthly bill of 
$6.00, a difference of $1.50. For increas- 
ingly larger consumptions up to a maxi- 
mum of 200 kwhs. this difference will 
become greater and greater under the 
above rate schedule and beyond this 
point will gradually approach but never 
reach the charge per unit in the last step 
of the ‘‘step rate.” 


Billing Demands 


To preserve uniformity in the presen- 
tation of the rates of the utilities used 
in the study, it became necessary to 
make a large number of standard billing 
demand assumptions. With these de- 
mand assumptions established, it was 
not a difficult task to ascertain the cor- 
rect method of applying a schedule for 
billing purposes provided the billing 
demand clause was clearly worded. In 
some cases this clause was absent, and 
in others, ambiguous, making it neces- 
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sary to obtain more complete informa- 
tion or an explanation of the proper 
interpretation of the demand. 

Further ambiguities appeared in the 
interpolation of the billing demands for 
various classes of service. As an example, 
take the computation of the net bill for 
a consumption of 150 kwhs. per month 
and a billing demand of 1.5 kws. under 
the following power rates: 

Capacity charge: 

$1.50 net per month per kw. or fraction thereof 

Energy Charge: 

First 30 kwhs. per kw. of demand at 5.5¢ net 
Excess kwhs. at 3.0¢ net 


From the wording of the capacity 
charge for a 1.5 kw. demand the total 
net bill may be calculated as follows: 

Capacity Charge: 

2 kw.X$1.50 per kw 

Energy Charge: 

1.5 kw. X30 kwhs. use or 45 kwhs. at 5.5¢. 
105 kwhs. at 3.0¢ 
150 kwhs.—Total Bill 

In the above computation 1.5 kws. is 
billed as 2 kws. in accordance with the 
rate per kilowatt or fraction thereof. 
However, the rate for the first block of 
kilowatt-hours, under energy charge, 
states 30 kwhs. per kilowatt, leaving the 
interpretation of the billing demand 
questionable; that is, for a 1.5 kw. billing 
demand shall the multiplier be 1.5 or 2.0 
to obtain the number of kilowatt-hours 
to be charged for at 5.5¢? If the latter 
is used as the multiplier, the net bill will 
be $9.00 or 37¢ greater than in the cal- 
culation above. This ambiguity called for 
a special check by the utility concerned. 

Another common difficulty was that 
experienced in the interpretation of the 
policy in billing intermediate loads under 
such a schedule as the following: 


HP. Kwhs. at 8¢ Kwhs.at4¢ Kwhs. at 2¢ 
2 45 90 Excess 
3 60 120 Excess 
5 80 160 Excess 
10 100 200 Excess 
15 125 250 Excess 
20 150 joo Excess 
Etc. Etc. Etc. 


2.48 
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The computation of the net monthly 
bill for a connected load of 6 kws. 
(8 hp.) and a monthly consumption of 
750 kwhs. may serve as an illustration. 
Since 8 hp. is not included in the table, 
it at once becomes a question of what 
horsepower rating to use—whether to 
take the number of kilowatt-hours given 
for § or 10 hp., or to interpolate for the 
correct number of kilowatt-hours for 
8 hp. 

Still another problem was encountered 
in the conversion of horsepower into 
kilowatts. Some utilities in their power 
schedules specify power charges in horse- 
power-hours without giving the equiva- 
lent kilowatt-hour charges or the con- 
version factor they use. 

Another case of ambiguity appeared 
in the computation of commercial and 
industrial power bills under schedules 
containing rates quoted in terms of kilo- 
volt-amperes (kva.). In such cases it was 
first necessary to convert the kilowatts 
of demand to kilovolt-amperes of de- 
mand. As the billing demand in kilo- 
watts was based upon a power factor of 
85% lagging, all conversions were made 
at this rating. When the resulting kilo- 
volt-amperes of demand contained frac- 
tions it became a question of correct 
interpretation of the utility’s policy in 
the use of these fractions. Did the utility 
apply the fraction or take the next 
higher or lower whole number thereof? 
On the choice of methods resulted the 
possibility of three different monthly 
bills. The computation of the monthly 
bill for a demand of 150 kws. at a power 
factor of 85% and a consumption of 
60,000 kwhs. under the following net 
rate will serve as an example: 

$1.25 per kva. of demand for the first 100 kva. of 

demand per month 


1.00 per kva. of demand for all excess kva. of de- 
mand per month 


and 
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4.0¢ per kwh. for the first 50 kwhs. per kva. of de- 
mand per month 
1.5¢ per kwh. for the next 100 kwhs. per kva. of de- 
mand per month 
o.9¢ per kwh. for all additional kilowatt-hours per 
month 
One hundred fifty kilowatts of de- 
mand converted to kilovolt-amperes at 
176.5 kva. (applying the fraction), 176 
kva. or 177 kva. For 176.5 kva. the net 
bill is: 
Demand Charge: 
100) «kva.X$1.25 
76.5 kva.X $1.00 


176.5 kva 


Energy Charge: 
176.5X soor 8,825 kwhs.X4¢... $353.00 
176.5 X 100 or 17,650 kwhs. X1.5¢.. 264.75 
33,525 kwhs.X .o¢.. 301.73 


Following the above method of com- 
putation the total net bill for demands 
of 176 and 177 kva. is $1,119.40 and 
$1,112.55 respectively, indicating that 
incorrect interpretation of policy in the 
application of the billing demand may 
result in an error amounting to $3.15 
per month. 

Meter Rental 

In most cases the utility supplies me- 
ters to residential customers without 
extra charge, relying on the regular 
charges in the rate schedule to cover in- 
vestment in such equipment. A small 
number of utilities, however, require the 
customer to pay either a fixed monthly 
meter rental in addition to the regular 
charge or to supply the metering equip- 
ment. Some of these utilities make no 
reference to this fact in their published 
schedules; consequently their schedules 
do not enable computations to be made 
covering complete cost to the customer 
for specified amounts of energy. Meter 
rental is an essential part of the cost of 
service to the residential customer and 
where it is charged separately such fact 
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should be clearly set forth in the rate 
schedule. 
Discounts 

Clauses covering discounts are fre- 
quently difficult or impossible to inter- 
pret. The printed schedules of a number 
of utilities contain no information as to 
whether the quoted rate is gross or net, 
even though in some instances mention 
of a prompt payment discount or de- 
layed payment penalty is made in the 
“Rules and Regulations.” However, un- 
less specifically stated it is a question 
whether such discounts are general or 
applicable only to certain classes of 
service. 

A more common and _ troublesome 
question is: Does the prompt payment 
discount apply to the minimum bill? 
Some utilities allow a discount on the 
minimum monthly charges while others 
do not permit such deductions, and 
the schedules frequently do not state 
whether they do or do not. 

The following is another example open 
to questionable interpretation—“... 
for consumptions over 50 kilowatt-hours 
—10o per cent discount.” For a monthly 
consumption of, say, 70 kwhs., this may 
be construed as a 10% discount allow- 
able either on the entire bill for 70 kwhs. 
or upon only the number of kilowatt- 
hours billed in excess of 50 kwhs. The 
former assumption will result in a step 
rate, the latter in a block rate. 

Application of discounts often in- 
volves considerable uncertainty in the 
computation of power bills. Some sched- 
ules call for demand charges net and 
energy charges on a gross basis, stipu- 
lating a prompt payment discount for 
bills paid within a specified period from 
date of rendition. It is frequently im- 
possible from the wording of some rate 
schedules to determine whether the dis- 
count is applicable to the entire bill or 
to only the energy charge. It has been 
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found that many utilities compute their 
bills in the first manner, while others 
use the second method. 

An ambiguous situation developed 
when a discount clause, worded as fol- 
lows, was encountered, “‘. . . 50 per cent 
refund on demand charges at the end of 
the year for those customers taking 12 
months service and keeping ‘off-peak’ 
during the months of November, De- 
cember, and January.” This may be in- 
terpreted as 50% refund on the total 
demand for 12 months, or 50% of the 
demand charge for the three months 
mentioned. 

Another example of a frequent diffi- 
culty is demonstrated in the computa- 
tion of a bill for a demand of 12 kws. and 
a monthly consumption of 750 kwhs. 
under the following schedule containing 
step discounts: 

Rate: 

4¢ per kwh. first 100 kwhs. per kw. of demand and 
1¢ per kwh. all additional kwhs. per month. 

Discounts: 

I- 20 hp. of demand—None 
21-100 hp. of demand—124% 
101-250 hp. of demand—25% 


251-500 hp. of demand—35% 
Over 500 hp. of demand—40% 


Seven hundred fifty kilowatt-hours 
fall within the first block, which is 1,200 
kwhs. (10012), so the gross bill is 750 
kwhs. at 4¢ or $30.00 for the assump- 
tions made. Since 12 kws. (16 hp.) fall 
in the 1-20 hp. block, $30.00 is also the 
net bill as, according to the schedule, no 
discount is applicable to a consumption 
of 750 kwhs. for a demand of 12 kws. 
However, the utility in this case cor- 
rected the $30.00 bill as above computed 
to $26.25, indicating a discount of 123%. 

An illustration of an ambiguous quan- 
tity discount is contained in the follow- 
ing extract from a standard rate sched- 
ule for general power service: 

Rate: 


“8 .4¢ per kw.-hr. for the first 30 hours’ use of the 
maximum demand per month ; 
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6.5¢ per kw.-hr. for the next 30 hours’ use of the 
maximum demand per month 

4.0¢ per kw.-hr. for all additional kw.-hrs. per 
month. 


Prompt Payment Discount: 

If the customer’s bill for any month be paid 
at the company’s office, on or before the tenth 
day of the next following month, it shall be en- 
titled to a discount of ten (10) per cent from 
that portion of the bill for which the primary 
charge of eight and four tenths (8.4) cents per 
kw.-hr. is made. No discount shall be allowed 
on any such bill paid after such tenth day of 
the month whether the customer has actually 
received his bill or not. 


Quantity Discount: 

The customer shall be allowed a quantity 
discount, the percentage of which shall be com- 
puted as follows: 

From the gross bill after deducting there- 
from ten per cent (10%) of such portion thereof 
for which the primary charge of eight and four 
tenths (8.4) cents is made, there shall be de- 
ducted twenty-five ($25.00) dollars, the re- 
mainder shall be divided by one and three 
tenths (1.3) and the quotient shall be the per 
cent of the quantity discount that shall be al- 
lowed, and this per cent of the bill shall be de- 
ducted therefrom, but in no event shall such 
quantity discount be greater than fifty (50) 
per cent.” 


Under the foregoing schedule, the 
question arises: Should the quantity dis- 
count be applied to the entire bill after 
application of the 10% prompt payment 
discount or to the amount remaining 
after the prompt payment discount and 
$25.00 have been deducted from the 
original bill? 

The computation of the net bill for a 
billing demand of 12 kws. and monthly 
consumption of 1,500 kwhs. is as follows: 

Energy Charge: 

30 hours use of 12 kws. = 360 kwhs. 

360 kwhs. at 8.4¢=$30.24 

360 kwhs. at 6.5¢= 23.40 

780 kwhs. at 4.0¢= 31.20 

1,500 kwhs. $84.84 

Discounts: 

Prompt Payment 
10% of $30.24 

(Energy at 8.4¢) or 3.02, 

$81.82 
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Quantity 
Applicable to $81 .82—$25.00 or 
$56.82 
56.82 
Per cent discount or 43.7% 


1.3 
Amount discount 43.7% of $81 .82 


Applying the quantity discount to the 
amount remaining after prompt pay- 
ment discount and a deduction of $25.00, 
the total net bill becomes $56.99, result- 
ing in a difference of $10.93 in the 
monthly charge to the customer. 


Fuel Clause 


The fuel clause adjustment is gener- 
ally applicable to large commercial and 
industrial (primary) power service 
schedules and contractual rate sched- 
ules, but is applied by some utilities to 
all classes of service. In many cases the 
fuel clause does not appear in the rate 
schedule but only in the utility’s rules 
and regulations. In such cases it is fre- 
quently impossible to ascertain its cor- 
rect applicability. Does it apply to only 
high-tension service or to low-tension 
service as well, to all classes of business 
or only to large power business? 

A more difficult interpretation is in- 
volved in the method of computing the 
adjustment to a given or specified con- 
dition. The following abstract from a 
standard fuel clause shows the difficulty 
encountered in computing the adjust- 
ment based on the cost of coal as sup- 
plied by the company: 

“The energy charge shall be increased or 
decreased $0.0003 per kilowatt-hour for each 
one cent increase above, or decrease below, 
twenty cents per million B.t.u. in cost of 
coal delivered in the company’s bunkers.” 

For a cost of 15.85¢ per million B.t.u. 
for coal the adjustment per kilowatt- 
hour could result in three different 
amounts, it being a question as to 
whether a fraction or a whole number 
should be used as a multiplier. If the 


THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


company applied the fraction in com- 
puting the amount of adjustment, the 
multiplier would be 20 less 15.85, or 
4.15 X $0.0003, resulting in an adjust- 
ment of $0.001245 per kilowatt-hour to 
be deducted from the customer’s energy 
charge. If a whole number were applied, 
the adjustment could be either 4 or 
5X $0.0003 per kilowatt-hour, respec- 
tively. Applying these adjustments in 
the order given to a bill for a monthly 
consumption of 15,000 kwhs., the total 
deduction to be made for fuel adjust- 
ment would be $18.68, $18.00, or $22.50, 
respectively. 

Similar difficulties present themselves 
in the computation of the proper adjust- 
ment to be made under the following 
which are abstracts from the fuel clauses 
of two other utilities showing the range 
of variation in the wording used: 

“For each 1¢ departure from the lower, 
or upper normal limits of 12¢ and 14¢, re- 
spectively, per one million B.t.u. heat con- 
tent of fuel, a decrease, or increase, respec- 
tively, in rate per kilowatt-hour of $0.0002.”’ 


“The price per kilowatt-hour shall be sub- 
ject each month to an addition, or deduction 
of $0.0004 per kilowatt-hour according to 
each 5 per cent of increase, or decrease in the 
cost of coal, per long ton on a base price of 
$4.00 per long ton.” 


In addition to the aforementioned 
samples, numerous unusual fuel clauses 
were found. One of the most extreme 
cases encountered is that of one utility 
whose power schedules contain different 
fuel adjustments for each block of en- 
ergy. The rate and fuel adjustments 
contained in this utility’s schedule are 
as follows: 

Rate: 
For the first hour’s (or fraction thereof) average 
daily use of the maximum demand. .7¢ per kw.-hr. 
For the second hour’s (or fraction thereof) average 


daily use of the maximum demand. .5¢ per kw.-hr. 
For all additional hour’s daily use of the maximum 


(No maximum demand to be figured at less than 
14 kilowatts.) 
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Fuel Clause 

The price for each kilowatt-hour of electric 
energy supplied under this agreement, at the 
7 cent rate, shall be subject each month to an 
addition or a deduction of $0.0005 (5/100 of a 
cent) per kilowatt-hour according to each ten 
per cent (10%) of increase or decrease from and 
as compared with the base price for bituminous 
coal, of $5.00 per long ton. All additional kilo- 
watt-hours shall be subject to an addition or 
deduction of $0.0004 (4/100 of a cent) for each 
five per cent (5%) like variation in the cost of 
coal, from and as compared with a base price 
of $4.00 per long ton.” 


Application of Discounts 
and Adjustments 

A correctly designed rate schedule, in 
addition to stating clearly how each dis- 
count or adjustment is computed, will 
state the manner and sequence in which 
they are to be applied. This is particu- 
larly true if some of these adjustments 
are expressed as percentages of the gross 
bill or any part thereof, and others are 
given in cents per kilowatt or per kilo- 
watt-hour. 

For example, assume a gross bill of 
$8,000 covering a consumption of 
400,000 kwhs. and that this is subject 
to a 10% quantity discount, a 5% term 
discount, a 5% prompt payment dis- 
count, and to a credit of $0.002 per kilo- 
watt-hour through operation of the fuel 
clause. 

Some utilities combine the percentage 
discounts and apply them first, as: 


Net before fuel adjustment 
Less fuel adjustment 400,000 kw.-hrs. 


Others apply each of the percentage 
discounts individually, as: 


After quantity discount 
Less 5% term discount 


After term discount 
Less 5% prompt payment discount. ... 


After prompt payment discount 
Less fuel adjustment, 400,000 kw.-hrs. 


Net bill 


Still others apply the fuel adjustment 
first, as: 


After fuel adjustment 
Less 10% quantity discount 


After quantity discount 
Less 5% term discount 


After term discount 
Less 5% prompt payment discount. ... 
Net bill 


$5,848.20 

Each of these methods of applying a 
few of the usual discounts and adjust- 
ments results in a different net bill, and 
the whole illustrates the importance of 
clearly stating the manner and sequence 
in which all adjustments are to be made. 


$6,480.00 
324.00 


307 .80 


Conclusion 


The above examples are only a few of 
the more striking instances among the 
great number of ambiguities and com- 
plexities scattered through the hundreds 
of schedules reviewed. Numerous others 
not cited would be ambiguous or com- 
plex to the average layman. The im- 
pression is that most of them were 
brought about through carelessness or 
insufficient experience in the technique 
of rate making, and the lack of national 
standards for rate schedule forms. It is 
hoped that this presentation will bring 
about a better realization of the need for 
such national standards; above all, it is 
hoped that it may eventually assist in 
bringing closer that day when the in- 
telligent American purchaser of electric 
energy may be able to compute his bills, 
not only with a minimum of labor, but 
with reasonable assurance of having 
interpreted the rate schedules of the 
seller with complete accuracy. 





Vitalizing Court and Yard Provisions in 
Zoning Ordinances 
By HERBERT S. SWAN and GEORGE W. TUTTLE* 


what a profound revolution has 

been brought about within a com- 
paratively few years in the development 
of cities through zoning. Prior to zon- 
ing, some cities had, it is true, passed 
fairly satisfactory building codes, but in 
nearly every case these related solely 
to materials and methods of building 
construction. They were seldom con- 
cerned with requirements as to open 
space about dwellings and when they 
were, they were, practically without ex- 
ception, utterly inadequate. Such effec- 
tive regulations as were imposed on 
residential buildings were usually to be 
found in housing codes passed by the 
legislature, either for specified or for 
all cities of the state. Generally con- 
fined to multi-family dwellings, these 
regulations made no provision whatever 
for open space about one- and two- 
family dwellings, in which the great 
majority of the population usually re- 
sided. 

That the need for comprehensive 
zoning is still inadequately appreciated 
by cities is evidenced by the fact that 
one ordinance out of every three con- 
cerns itself exclusively with use zones. 
In other words, 2/3 of our zoning ordi- 
nances pay absolutely no attention to 
either the height or bulk of buildings. 
Of the ordinances that control the 
volume of buildings and the open space 
about them, only a portion go into the 
subject in any adequate way. Many 
make no provision whatever for front 
yards. Others refrain from all direct 
limitations upon congestion. Still others 


oe few persons appreciate 
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ignore all restriction upon the percentage 
of lot area that may be occupied by 
buildings. Another large group fails to 
limit the height of buildings adequately. 
Of the probably 1,400 municipalities 
which have adopted zoning in this 
country, perhaps not more than one in 
five has what may really be termed 
comprehensive zoning in the fullest sense 
of the term. In other words, the pre- 
ponderant majority of zoned cities stand 
in need of radically revised zoning regu- 
lations, in order to secure such an all- 
round inclusive control over their de- 
velopment as their zoning enabling acts 
permit. 


I. Natural Illumination 


Ban on Dark Rooms. What is the 
social harvest of such lack of control? 
Dark rooms, land overcrowding, con- 
gestion of population, rear dwellings, 
blighted areas, and constant shifting of 
residence centers. So long as no mini- 
mum standards are legally established 
for dwellings, such standards as owners 
voluntarily seek to observe are continu- 
ally infringed upon by unscrupulous 
persons. 


This state of affairs has, in so far as 
new buildings are concerned, been com- 
pletely altered by cities that have for- 
mulated zoning ordinances with satis- 
factory area regulations. In these, every 
room in which people sleep, work or 
congregate must now have windows 
equal to at least % of the floor surface 
opening upon either a street or a legal 
sized open space. Rooms without 


windows and rooms with windows look- 
ing out upon air-shafts, rooms physi- 
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cally dark, are today a thing of the past; 
our cities are at least beginning to dis- 
cover that sunlight, daylight, fresh air 
and ventilation, though among God’s 
freest gifts, are also among the most 
priceless, as their possession in every 
room is absolutely imperative to physical 
and mental health. 

Compromises have, of course, had to 
be made with existing conditions; many 
courts and yards are still too small. We 
still have a long way to go in learning 
and applying the laws of natural illumi- 
nation to housing, but we are at last on 
our way and our progress has already 
been nothing short of phenomenal. The 
fact that bad housing is not only a per- 
sonal misfortune to those who have to 
put up with it but a public disgrace 
that simply cannot be tolerated has fi- 
nally dawned upon our more progressive 
cities. 

In some instances the standards of 
open space set by the most progressive 
apartment-house developments are out- 
stripping those established under even 
the most advanced zoning ordinances. 
Thus, an increasing number of apart- 
ments are being built only two rooms 
deep, every room facing either upon the 
street or the rear yard, neither inner 
nor outer courts being employed. Some 
of these developments, moreover, cover 
only 50% of the ground, as against the 
60 to 70% allowed by local zoning regu- 
lations. The most gratifying feature 
about these undertakings is the owners’ 
insistence that they are more profitable 
than the larger houses permitted under 
the law would have been. 

That private individuals should, on 
their own initiative, as a means of earn- 
ing larger returns on their capital invest- 
ment, entirely forego using less desir- 
able kinds of open areas as well as the 
maximum percentage of lot area per- 
mitted by law, 1s an evidence of. the 


uneconomic effect of land overcrowding. 

The deliberate policy in formulating 
open-space requirements of zoning ordi- 
nances has usually been, not to impose 
radically higher standards than were 
already set by the best building in the 
community, but to crystallize these 
standards into a systematic code appli- 
cable to the several types of buildings 
intended for respective zones. In other 
words, the effect of the court, yard, and 
Open-space requirements has not been 
so much to commit building in each 
respective zone to the exceptional, 
though probably best development of its 
type in the city, as to outlaw buildings of 
distinctly anti-social standards. Having 
taken this first important step, we shall, 
as experience accumulates and it be- 
comes increasingly more evident not 
only to the city planner but to the 
builder that sunlight, daylight, air and 
ventilation have an appreciable market 
value, be in a position to take the next 
step forward and tighten up our regula- 
tions with a view to outlawing the less 
desirable types of buildings now being 
built. 

It has everywhere been demonstrated 
that buildings cannot steal their light 
and air from neighboring properties 
without themselves falling victims to 
their own theft; in due time, adjacent 
buildings, built as high and covering as 
much ground as themselves, will darken 
their own windows. Increasing recogni- 
tion of this fact is responsible for pro- 
gressive improvement in the area regu- 
lations of zoning ordinances. 

Inner Courts. The quantity of light 
admitted into an unobstructed inner 
court is determined, not by its shape, 
whether circular, triangular, trapezoidal 
or rectangular, but entirely by the area 
of opening to the sky. Wherever the 
area exposed to the sky is the same, the 
flux of direct daylight (and of sunlight, 
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too) into the court is identically the 
same. Yet, the intensity of illumination 
varies at different points within the 
several types of courts within very broad 
limits. This is true even where the sev- 
eral types of courts are of a like height. 
Should the height be increased, the in- 
tensity would vary within still broader 
limits. 

The reason for this variation is found 
in the fact that certain shapes admit of 
a more effective utilization of light flux 
than do others. Some courts may at 
certain points on a given level receive 
an abundance of daylight and yet at 
other points on the same level obtain 
only a fraction of that amount. This is 
the case, for instance, with triangular 
courts which receive maximum light at 
the middle of each wall and a minimum 
at the corners. A circular court receives, 
on the other hand, at any particular 
level the very same quantity of direct 


light at every point around the whole 
circumference. A polygonal court makes 
only a little less satisfactory use of its 


direct illumination. Of rectangular 
courts, the square court makes, par 
excellence, the most effective use of 
its light. As a rectangular court departs 
from a square and assumes a more and 
more elongated shape, the intensity ot 
illumination increases on the two end 
walls at the same time that it diminishes 
on the two side walls. The two end walls, 
it should be remembered, embrace a 
steadily diminishing proportion of the 
total lineal wall area as the oblong shape 
becomes more pronounced. A square 
court is, as a consequence, by far the 
more desirable court. 

All too often the fact is ignored that 
the court with the smallest perimeter 
enclosing a given area receives the maxi- 
mum average illumination on every point 
of its surface. Some zoning ordinances 
actually prohibit a builder from utiliz- 
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ing an inner court of the most desirable 
shape. Thus the Spokane ordinance 
compels the provision of a court with 
a length 1% times its width. A square 
court which would utilize the daylight 
flux more effectively is prohibited by 
positive requirements of the ordinance. 

Increasing the height of a court in- 
volves a more intensive exploitation of 
a given flux of direct light. The quantity 
of daylight entering the top of the court 
remains constant but the depth of the 
court is doubled, or perhaps trebled, 
with the consequence that, though there 
is no diminution in value of the day- 
light at the top of the court, a very 
great decrease takes place in the illumi- 
nation of the bottom portion. 

The quantity of daylight entering a 
high court is, of course, exactly the same 
as that entering a low court of like area. 
The distribution of light on the walls 
is also the same at every point in the 
two courts for the full height of the low 
court. Since this is so, where does the 
daylight that illuminates the lower por- 
tion of the walls of the high court come 
from? The daylight illuminating the 
lower portion, just like that illuminat- 
ing the upper portion of the walls, 
comes, of course, through the top of the 
court. But, the daylight illuminating the 
lower portion of the four walls, as well 
as of the bottom in the higher court, 
illuminates only the bottom of the 
lower court. In a square court, having 
a depth equal to its width, the super- 
ficial area of the four walls is four times 
that of the bottom. In a square court, 
having a depth equal to twice its width, 
the superficial area of the four walls is 
eight times that of the bottom. The 
daylight, which in the lower court serves 
but one horizontal unit of area, must in 
the higher court serve four vertical 
units in addition to the one horizontal 
unit of area. The degrees to which 
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the light must be “thinned out,” as it 
were, in order to serve this greatly 
increased area are indicated in the data 
below, which show the daylight illumina- 
tion at different points in the two courts 
when the daylight value of the unob- 
structed half dome of the sky on a point 
upon a vertical wall is taken as I00 
units and upon a horizontal surface as 
200 units: 








Low 
Court 


High 
Court 





On end of each wall at bottom. 2.78 


In middle of each wall at 


11.14 


14.23 3.06 
27.69 17.80 
36.07 13.23 
47-19 14.69 
36.75 14.73 


On bottom of each corner 

On bottom at middle of side. . 
On bottom at center of bottom. 
Average on bottom 











From the above data it appears that 
the average direct daylight on the 
bottom of a square court is diminished 
almost 24 by increasing its height from 
one to two times its width. Every unit 
of light sacrificed by the bottom goes to 
illuminate the increased wall surface of 
the higher court; the light sacrificed by 
the bottom is, indeed, the only direct 
light received by the additional wall 
surface in the higher court. 

The area of an inner square court must 
be quadrupled each time its height is 
doubled in order to maintain the same 
standard of daylight illumination at its 
least illuminated point. But each time 
the area of the court is increased four- 
fold, its volume is increased eightfold. 
The result is that the area of the court 
facade divided by the volume within 
the court doubles each time the height 
of the building is doubled. This fact 
in itself explains the unsatisfactory light 
conditions almost universally prevalent 
in inner courts; their use constitutes, 
considering the typical lot unit in its 
relation to the average development, 
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such an extravagant use of land as to 
render an appropriate size practically 
prohibitive. 

This disability of the inner court is 
inherent in its character. Being a self- 
contained court, it derives no light from 
neighboring open spaces. On the other 
hand, it contributes no light to the 
common fund of light in the community; 
such light as it receives it keeps entirely 
to itself. It not only “hogs” its own 
light, but such open space as it provides 
for its own illumination, in increasing 
the outside dimensions of the building, 
actually increases its obstructive effect 
upon other buildings. In contrast to 
the inner court, the front yard, side 
yard, rear yard and outer court all, to 
a greater or less degree, complement and 
supplement other open spaces. As a 
result, they purchase their light more 
cheaply than does the inner court. They 
are therefore better suited to provide 
the requisite light for buildings, es- 
pecially high buildings. The recent 
zoning ordinance passed by Lyndhurst, 
New Jersey, frankly recognizes the 
defects of the inner court by prohibit- 
ing its use in all residence buildings. 

Setbacks in Courts. A considerable 
number of cities have attempted, 
through zoning, to encourage use of 
setbacks as a remedy for the defects 
inherent in inner courts. Through a 
recession of the walls in the upper por- 
tion of the court it has been thought 
that a minimum standard of illumina- 
tion might be maintained at the bottom 
of the court at the same time that an 
appreciable saving might be effected in 
the cubage of the court. Increased light 
can, of course, be obtained for the 
lower stories of a court through use of 
setbacks, provided the setbacks are 
made uniform on all four sides around 
the court. Where the setbacks are, how- 
ever, not uniform on all four sides, or 
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omitted on one or more sides, the effect 
is immediately reflected in diminished 
illumination on the opposite side or 
sides of the court. 


That a setback court is more economi- 
cal of space than a vertical court in 
providing a required amount of light at 
the least illuminated point is wholly 
illusionary, for the area of the ordinary 
inner court with vertical walls is quad- 
tupled with each doubling of height, 
the ratio of height to width being con- 
stant. There is not only no deviation 
from this principle in the setback but, 
because most of the increased space re- 
sulting from the setbacks is so situated 
in a setback court: that it is ineffective 
in augmenting the light at the least 
illuminated point, the setback court 
always requires a larger cubage than a 
vertical court in order to provide a 
required quantity of light at the bottom 
of each facade. The substantial amount 
of this increased volume is indicated 
by the fact that it varies usually from 
25 to 33% of the space embraced in the 
vertical court. No matter what the set- 
back ratio or the height of buildings, 
the setback court is always more ex- 
travagant of space than the ordinary 
vertical court with uniform dimensions 
from top to bottom. Considering the 
least favored point in the court, the 
vertical court is always the more eco- 
nomical; it invariably admits either the 
same amount of light with less volume 
or a greater amount of light with the 
same volume of open space. But this 
disability of the setback court is limited 
to that portion of its elevation within 
its first setback plane. Above that level, 
although a portion of the setback volume 
is still ineffective in admitting illumina- 
tion to different portions of the court, 
the part of the setback volume that is 
ineffective diminishes with each succes- 
sive setback above the ground until the 
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topmost setback is reached. There the 
entire court provides illumination for 
every point in that setback plane. Every 
portion of a setback court above the 
first setback receives therefore more 
illumination than the corresponding por- 
tions of a vertical court having the same 
ratio of height to width. 

Unlike the setback court, the vertical 
court does not sacrifice the light of the 
lower floors where it is most needed to 
increase the bulk of the building near 
the ground. The vertical court makes, 
volume for volume, the best provision 
for the least illuminated point. As a 
rule, the court that does this is the 
preferable court since, if we take proper 
care of the least illuminated point, the 
other points will take care of them- 
selves. Nor should the fact be over- 
looked that the character of the set- 
back court is such that it tends to pro- 
duce excessively deep rooms in the 
lower floors. To keep the volume of 
the court within bounds there is, more- 
over, the temptation to skimp on the 
setback ratio. One well known city has, 
for example, in its most liberal zone a 
setback ratio of 1 to 24 for its inner 
courts. Such a setback requirement 
constitutes, in plain language, a crime 
against proper illumination of buildings. 
Wherever used, the unfortunate aspect 
of setback courts is the emphasis laid 
upon the greatest possible economy of 
space rather than upon the most desir- 
able illumination of buildings. 

Minimum Window Areas. We know 
so little about the laws of natural illumi- 
nation that we are unable to say what 
is a good court or a bad court, what is 
a proper or improper limitation of the 
height of buildings, or what is the com- 
parative daylighting value of a window 
when facing upon different kinds of 
open spaces. The cause of good build- 
ing, especially in the field of natural 
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illumination, has suffered irreparable 
loss by our general lack of knowledge in 
these matters. Such facts as we have 
on the subject have been so enwrapped 
with mathematical technicalities as to 
be practically valueless to layman, archi- 
tect, and city planner. This is prob- 
ably why today not a single zoning ordi- 
nance is based upon a scientific appre- 
ciation of the laws of natural illumina- 
tion. Formulation of such an ordinance 
awaits the laying down of the ground 
work for a science of natural illumina- 
tion so that we may, within the physical 
limitations of the subject itself, obtain 
as much control in utilizing sunshine, 
daylight and reflection to obtain pre- 
determined results in the use of natural 
illumination as we now possess in the 
use of artificial illumination. 


This means that we need data which 
will give us accurate information rela- 
tive not only to the daylight flux enter- 
ing enclosures (whether streets, inner 
courts, side yards and rear yards) but 
to the actual illumination at different 
points within these enclosures. It means 
more than this; we must also have data 
which will give us the daylight flux 
entering any window opening upon each 
of these spaces, whether situated at one 
level or another, down from the top of 
the enclosure, as well as the illumination 
obtained through a window at any 
point within a room. 

A window should be considered, not as 
so many square feet of a building facade, 
but as a source of valuable natural 
illumination. Today, windows are quite 
generally distributed through buildings 
in an arbitrary manner without due con- 
sideration to their illuminating value, 
with the result that many rooms are 
almost physically dark from the moment 
they are built. Yet with proper treat- 
ment windows may within limits be 
utilized so as to afford a definite illumi- 
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nation at different points within rooms 
in the same manner as artificial sources 
of illumination. But to do this demands 
a more efficient use of glass than is now 
the case in buildings. 

Let us consider windows as parts 
of a building free from obstructions. 
The daylight illumination admitted 
under such an instance depends upon 
the size of the several windows, whether 
the window area is all in one window 
or divided among several, and the 
thickness of the building wall in which 
the window or windows are set. Dis- 
tribution of the illumination within the 
room depends in turn upon the spacing 
of the windows and the height of the 
top of the window. In built-up commu- 
nities most windows are, of course, to a 
greater or less degree, obstructed by 
neighboring buildings; the windows face 
either a built-up street or look out upon 
some kind of an open space, a side or 
rear yard, an inner or outer court. In 
no instance can a window admit more 
light into a room than the flux incident 
upon that portion of the building facade 
occupied by it. This varies for each 
type and size of open space utilized by a 
particular window. 

The position of a window within a 
room is also of considerable importance 
to illuminating value. A central location 
at one end of the room midway between 
the two side walls gives an entirely differ- 
ent result from a location at either 
corner of the room. Two windows at 
one corner of a room, though they admit 
the same daylight flux as either two 
windows spread or grouped within the 
same wall or as two windows in opposite 
walls of the room, nevertheless produce 
a very different distribution of illumi- 
nation within the room. 

Various zoning ordinances require a 
minimum window area proportioned to 
the floor area of rooms. An increasing 
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number of ordinances fix the window 
area at ¥ of the floor area. Although 
this requirement is a step in the right 
direction, it obviously, in light of the 
above discussion, is a very rough rule- 
of-thumb used to accomplish results 
which should be attained with consid- 
erably more precision. Window areas 
should, if used as sources of illumina- 
tion, be based upon the daylight flux 
required to afford a minimum illumina- 
tion in room interiors. Application of 
such a standard requires mastery of a 
technique in utilizing natural illumina- 
tion which is today not generally avail- 
able to either architects or planners. 


II. Front-Yard Requirements 


A zoning ordinance which effectively 
controls front yards and setbacks on 
all streets throughout a city is of ines- 
timable value to the whole community. 
The advantage that such front yards 
established under the police power have 
over building lines under eminent do- 
main lies in the fact that they are estab- 
lished without payment of damages on 
all streets throughout the entire city at 
one time, while those established under 
power of eminent domain are adopted 
separately for each street in an inde- 
pendent proceeding, which necessitates 
the appraisal of damages and benefits. 
Building lines established by eminent 
domain are usually laid down laboriously 
over a period of years, each as a separate 
line, frequently bearing little relation- 
ship to the line across the street or to 
the line in neighboring blocks, and never 
any relationship to the requirements of 
a comprehensive scheme of building- 
line control for different types of de- 
velopment or to the zoning and planning 
needs of the city as a whole. Usually 
most of the streets never have any build- 
ing lines established upon them at all. 
Under such circumstances it is surprising 
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that there should still be cities which 
neglect to adopt this useful tool in the 
control of their building development. 

When the first mandatory front-yard 
requirement was incorporated in a zon- 
ing ordinance in Newark, New Jersey, 
but 18 years ago, it was disguised as a 
provision for outer courts so that the 
courts would not recognize it as an 
ordinary building line. As the cause of 
zoning won its way in the courts, these 
provisions were elaborated into the com- 
prehensive front-yard provisions char- 
acterizing present-day ordinances. 

Most ordinances make the average 
depth of front yard observed by build- 
ings at the time the ordinance is adopted 
the minimum front yard to be provided 
on each side of the street within the 
block. If this average front yard is 
unreasonably deep, because some or all 
of the buildings are exceptionally far 
back from the street, then the front 
yard need not be greater than a certain 
number of feet laid down in the ordi- 
nance. Front yards of more than 50 
feet are seldom demanded. If either 
side of the street within the block is 
vacant, then a definite building line is 
fixed by the ordinance. This distance 
usually varies all the way from 15 to 
50 feet. 

In addition to such requirements, it 
is becoming increasingly more common 
to insist that buildings set back a mini- 
mum distance from the center of the 
street, even if compliance with this rule 
operates to force buildings farther back 
upon the lot than the average front 
yard in the block. The distance back 
from the center of the street is sometimes 
fixed at 30 feet, very frequently at 40 
feet and, in many cases, even at 50 feet. 

The “Travelling” Building Line. In 
formulating front-yard provisions for 
residence zones, care should be taken 
to avoid what has been termed the 
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“travelling line.” Whatever the depth 
of the front yard, as defined by the ordi- 
nance, it should be a fixed depth, equally 
applicable to all buildings thereafter 
built on that side of the street within 
the block. The average front yard 
observed by buildings erected at the time 
of the passage of the ordinance assures 
this result. Some cities have thought- 
lessly fixed the date for determining the 
setback line at the time of the proposed 
erection of the new building. Where 
buildings within the block at the time 
of the passage of the ordinance did not 
observe a common setback line, this has, 
of course, resulted in the requirement of 
a different front-yard depth for every 
new building. 

The Saw-Tooth Building Line. Other 
cities have made the error of requiring 
larger front yards for high buildings than 
for lower buildings within the same zone. 
This mistake has been quite commonly 
committed in apartment-house zones. 
A homologated street front is never 
desirable as a permanent feature of a 
street facade. It may in some cases be 
impossible to avoid it in the transi- 
tional stages of widening a narrow street, 
through a gradual recession of building 
fronts, but this is something entirely 
different from proportioning the depth 
of front yard to the height of a building 
on the lot. Such a requirement is mis- 
chievous in perpetrating needless ugli- 
ness upon the community. It also robs 
buildings of their light and air. 

Extending Control over Front Yards. 
Most ordinances insist upon compliance, 
in the case of corner lots, with the front- 
yard requirement on only one street. 
Usually a corner lot is considered as 
fronting upon the street with the nar- 
rower frontage; where the two frontages 
are of equal length, the owner has the 
privilege of electing the frontage to 
observe the front-yard requirement. ‘A 
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lot that runs through the block from 
street to street must observe the front 
yard demanded on both streets. 

These rules may in some instances 
work more harshly upon one lot than 
upon another, but an appeal in such 
cases may always be taken to the board 
of appeals. On the whole, experience 
supports the wisdom of these provisions. 
Indeed the tendency, instead of relaxing 
them, is to make them still more com- 
prehensive. 

Setback from Center of Street. Apart- 
ments, stores and factories, though usu- 
ally entirely exempt from all front-yard 
requirements in earlier ordinances are 
now, in an increasing number of cities, 
being obliged to setback a minimum 
distance from the center of the street— 
in the case of corner lots very often 
from the center of both streets, although 
one- and two-family houses in these 
very same cities and in these very same 
zones need observe the front-yard re- 
quirement upon only their narrower 
street-front. Although apartment zones 
are usually subject to their own appro- 
priate front-yard requirements, the set- 
back in business and industrial zones 
is invariably in lieu of the front yard. 
How is this apparent discrimination 
against the multi-family house and the 
business building justified? 

First of all, let it be explained that if 
the city is large, it usually has at least 
two or more business zones. The re- 
quirements are, of course, adjusted to 
the respective needs of different locali- 
ties. For purposes of illustration, we 
shall take a suburban business zone. 

Probably no one would dispute the 
fact that comparatively little traffic 
congestion results from one- and two- 
family dwellings, but when large, multi- 
family houses or stores are built the 
original narrow streets of a community 
become inadequate to care for the traffic 
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load they are called upon to bear. With 
the introduction of stores, the streets 
which formerly carried few vehicles are 
loaded beyond their capacity with both 
moving and parked cars so that traffic, 
in many instances, barely crawls. A 
40- or 50-foot street is incapable of sat- 
isfactorily caring for the needs of even 
a suburban business community. This 
is known before it is so built-up; there 
is no need to build up the area with the 
maximum permitted height of buildings 
in order to ascertain the incapacity of 
the streets. Common sense therefore 
dictates that the condition, which will 
at a later date inevitably result, should 
be anticipated through present establish- 
ment of setback lines to be observed by 
these buildings. 

Setbacks on Corner Lots in Business 
Zones. Much pathos may be wasted 
upon the cruelty of subjecting owners 
of corner lots in suburban business 
zones to a setback on the side street. 
Let us remember that adjoining resi- 
dence land is seldom worth over $50 to 
$80 a front foot, while business property 
sells for from $200 to $1,000 a foot. 
Instead of limiting our thought to the 
land included within the setback re- 
striction which the owner cannot use 
for business purposes, let us think of 
the huge increase in values the owner 
has enjoyed as a result of the business 
designation in the zoning plan. Had the 
community kept his property within the 
residence restriction, it would very prob- 
ably be worth but a mere tithe of what 
it is, even subject to the setback line 
on the side street in the business zone. 

The setback line is, moreover, de- 
signed to benefit his own property. It is 
intended to enable a business district 
to care for an increasing amount of 
trade. If no heed is paid to the time 
when the present plan is entirely 
swamped with the increasing traffic 
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load put on both sidewalks and road- 
ways, the area will, unless expensive 
street widenings are carried out, very 
probably suffer an economic blight with 
a distinct falling off in both business 
and values. 

Some cities have realized that to re- 
quire all corner buildings, without ex- 
ception, to setback a minimum distance 
from the center of the side street would, 
in some instances, result in absurd 
situations. They have sought to over- 
come this difficulty in several ways. 
First of all, they have protected narrow 
corner lots from an unreasonable appli- 
cation of the rule by providing that not 
more than 30% of the width of the lot 
shall be affected by the setback from 
the center of the side street. Then, to 
obviate increasingly deep setbacks on 
either relatively unimportant side streets 
in no need of prospective widening, or 
streets improved with such expensive 
structures as to make all widening im- 
practicable, they have related the set- 
back to the major thoroughfare plan. 
In cases where the setback lines secure 
a space between buildings on the other 
two sides of a street wider than that 
contemplated in the major thorough- 
fare plan, they provide that the setback 
need not exceed % of that proposed 
width. 

Street improvements in business dis- 
tricts are seldom of great benefit to 
property in one- and two-family dwell- 
ing districts. Property in such localities 
practically never goes up in value as a 
result of a street extension or widening 
in a neighboring business center, unless 
such property itself becomes available 
for business development. Yet prop- 
erty owners in the business centers of 
cities are everywhere exceedingly anx- 
ious to shift the cost of various improve- 
ments they wish effected in their own 
neighborhood to the shoulders of un- 
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benefited owners of small houses. Does 
not fairness demand that these owners 
be obliged to bear their own burdens? 
That is what the setback line in business 
zones purports to do. 

Another aspect to this whole question 
relates to the position of property owners 
on the side street back of the corner 
lot. They are all obliged to observe the 
front-yard requirement of their residen- 
tial zone. If the corner lot in the business 
zone at the end of the block need pro- 
vide no setback, then these owners will 
have the view, light, and air received 
from the end of the block seriously 
diminished. Common fairness, it may 
be urged, demands that the corner lot 
be compelled to observe a reasonable 
setback on the side street. The situa- 
tion of the butt lot in the residence zone 
immediately back of the corner lot is 
particularly deplorable in the absence 
of a setback on the side street. 

So that the facts may not be misunder- 
stood, let us recall again that no one 
forces the owner of a corner lot in a 
business zone to utilize it for business 
purposes; so long as he devotes it to a 
one- or two-family dwelling, he is exempt 
from the setback upon the side street. 
Until he himself determines that his 
corner lot with a narrow store is worth 
more to him than a one- or two-family 
dwelling, he need not observe the set- 
back on the side street. 

Need for Setbacks in Commercial Zones. 
Unless a city requires setback lines in 
its commercial zones, much of the po- 
tential value of the front yards so 
laboriously evolved over a long term of 
years in residence zones will be entirely 
wasted when these zones, because of 
increasing demands of trade and in- 
dustry, are gradually changed into busi- 
ness zones. 

Let us assume that all buildings on 
the two sides of a 40-foot street are, as 
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a result of the operation over a period 
of years of the front-yard provisions of 
its residence zone, 80 feet apart. Let us 
also assume that the zoning regulations 
in this particular city demand no set- 
back lines in the commercial zones. 
Under such circumstances any change 
of zone from residence to business would 
have the effect of rescinding the setback 
line. Thereafter all new buildings would, 
of course, be allowed to project out to 
the street line. 

To develop and maintain a uniform 
setback and then, at the crucial time, 
when there is the utmost need for 
maintaining a reasonable space between 
buildings because of an imminent street 
widening, made necessary as a result of 
a huge increase in traffic, rescind it, 
can scarcely commend itself as being 
either rational or foresighted. Setback 
lines in business and industrial zones 
need not be identical with those re- 
quired in residence zones; there are 
sufficient differences in the two classes 
of zones to justify a considerable differ- 
ence in their respective setbacks. But 
this is an entirely different consideration 
from requiring no setback at all in com- 
mercial zones. By demanding a mini- 
mum setback from the center of the 
street in such zones, a sufficient space 
can in due time be secured to guarantee 
a street of adequate width to serve the 
increased traffic of the prospective ex- 
tension to the business zone in a perma- 
nently satisfactory manner. The land 
within the setback lines of the business 
zones, no less than the land within the 
front yards of the residence zones, 
would belong to the property owners 
until duly taken by the municipality. 
But being confronted with the fact that 
they could not build upon it, even if 
they kept it, would not the owners, in 
view of the great need for additional 
street space to make their property 
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more accessible for business, be willing 
in a considerable number of cases to 
cede these strips to the city? If they 
did not, the city could obviously pro- 
crastinate in changing the zones. This 
is an aspect of the subject relating to 
setback lines which will in the future 
undoubtedly be given increased atten- 
tion. 


ITI. Congestion of Population 


Limitation upon Percentage of Lot 
Occupied. In restricting the bulk of 
buildings, a large number of cities have 
relied exclusively upon their height 
limits and upon their court and yard 
provisions. So long as a building con- 
forms to these general requirements, 
it may occupy any proportion of the 
lot area the owner chooses to build 
upon. Indeed, the only limitation pre- 
venting buildings from covering the 
entire lot is the requirement in some 
cases as to yards—a side yard of a width 
varying between four and six feet on 
either side of the building and a rear 
yard back of the building. The result 
is that even in the best one-family de- 
tached house districts of these cities 
now used by buildings occupying 20 to 
25% of the lot area, new buildings may 
cover from 50 to 70% of the land. 


Are our best residence districts en- 
titled to no more protection than is 
afforded by such regulations? The sub- 
urban character of a neighborhood, it is 
safe to assert, can never be maintained 
if buildings are to cover from % to 34 
of the land. Requiring an open space of 
eight or twelve feet in width between 
buildings is not in itself sufficient to 
maintain the amenities of one- or two- 
family detached house districts. Addi- 
tional space must be kept open, else the 
only distinction between tenement dis- 
tricts and home districts will be in the 
heights of buildings and the kind, not 
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the amount, of open space surrounding 
them. Far from being superfluous, the 
provision limiting the proportion of lot 
areas which buildings may occupy is 
one of the most useful in zoning ordi- 
nances. It affords additional light and 
air; it promotes family privacy; it en- 
courages maintenance of lawns with 
grass and trees; it provides additional 
play spaces for children off of danger- 
ous traffic streets; and it segregates 
homogeneous types of buildings. 

A considerable number of zoning ordi- 
nances are fairly adequate in the pro- 
portion of open space demanded in one- 
family districts. Here 60 to 75% of the 
lot must ordinarily be left open. In the 
multi-family house zones, however, the 
open space required is usually reduced 
to 30 or 40% of the lot area; in the 
commercial and industrial zones, to only 
10 or 15% of the lot area. Many even of 
our best zoning ordinances are altogether 
too liberal in their coverage provisions. 

The reason is not far to seek. The 
chief difficulty lies in the fact that 
practically all architects, builders and 
real estate owners have a very inade- 
quate understanding of natural illumi- 
nation. Few persons, for instance, seem 
seriously to realize that, given a fixed 
height, the sunlight and daylight illumi- 
nation incident upon the walls of build- 
ings and the ground level between 
buildings, is a function of the unbuilt 
space left open to the sky. In other 
words, comparable buildings, possessing 
a given height and situated upon like 
lots, will have their walls and the ground 
about them illuminated, on the average, 
in proportion to the amount of space 
left open to the sky. Suppose we have 
two different types of development of a 
given height, one covering 80% and the 
other, 40% of the lot area. Since the 
latter development has three square feet 
of open space to every square foot of 
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open space in the former, obviously also 
thrice the daylight flux must enter 
through the open unobstructed top of 
its various courts and yards. Too large 
a roof area is often the cause of darkened 
windows in a building. Thousands of 
buildings, in the greed of their owner 
for space, hog a disproportionate part of 
the lot area and as a consequence so 
reduce the daylight flux entering their 
courts and yards as to render nearly all 
their floor space untenantable because 
of its poor illumination. Buildings must 
have roofs, but we should not forget 
that the sunlight and daylight incident 
upon the roof will never enter a vertical 
window—no, not even a window on the 
top floor. 

Provisions limiting the percentage of 
lot which buildings may occupy in the 
different zones should obviously be in- 
corporated into all zoning ordinances. 
Such provisions are accompanied by so 
many benefits to a community, direct 
and indirect, that one cannot but be 
surprised that many cities have been so 
indifferent to their own well-being as 
to default in so necessary a control over 
buildings. 

Prohibition on Rear Buildings. In the 
old days, as land rose in value, every- 
body thought it quite the thrifty thing 
to build a new house on the back of his 
lot; if the lot was sufficiently deep, two 
or three rear houses, one in back of 
another, were put up in the back yard. 
Examples might even be cited where 
houses are five or six deep on a lot. 
Such disgusting development is strictly 
forbidden by every really up-to-date 
zoning ordinance. No back yard is today 
deemed sufficiently good to be some- 
body’s front yard; every house is con- 
sidered important enough to merit its 
own street frontage. We hear very little 
of the thousands of rear dwellings that 
zoning has prevented; their prevention 


is nevertheless an important contribu- 
tion to the public morals and health of 
cities. 

Location of Accessory Buildings. In 
years gone by, owners have in most 
cities been free to erect accessory build- 
ings on any part of the plot. If they 
elected to construct garages, stables, 
wood sheds or hen coops on the front of 
the lot and a dwelling on the rear of the 
lot, that was their privilege, irrespective 
of the injury that such a building would 
certainly inflict upon their own or adjoin- 
ing property. 

The self-interest of property owners 
has, of course, as a rule, impelled them 
to construct accessory buildings upon 
the rear of the lot. But there have been 
many exceptions to the rule. Whenever 
the shape or size of the plot is the least 
bit exceptional or where the elevation 
of the ground is uneven, owners are 
prone to construct their accessory build- 
ing in a manner which, if it does not 
actually ruin adjoining property, at 
least seriously impairs its marketabil- 
ity. 

Too many owners are still blind to 
the fact that they cannot make what, 
in effect, amounts to a rear entrance 
of their neighbor’s front yard without 
also injuring their own property. No 
butt lot can be improved with a build- 
ing comporting with the general char- 
acter of the district if its entire side line 
is flanked with miscellaneous accessory 
buildings. 

The fact that accessory buildings are 
usually of a more hazardous character, 
that combustible material is frequently 
stored in them, that they are commonly 
used for purposes which result in either 
the emission of ill-smelling odors or an 
undue amount of noise make it appro- 
priate to control their location upon the 
lot. Houses with living rooms having 
windows opening out over garages are 
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practically untenantable when engines 
are being tested. Escaping gas vapors 
pouring into living rooms not only 
pollute the atmosphere, but are posi- 
tively dangerous to life. 

Such evils are to an increasing extent 
being remedied by regulating location 
of the accessory building upon the lot. 
As a rule, no accessory building may be 
erected upon the front half of an interior 
lot. On exceptionally deep lots, this 
rule is, however, not applied so as to 
keep accessory buildings more than a 
reasonable distance, say 70 feet, back 
from the street. No accessory building 
may be located within five or ten feet 
of its rear line when such line forms part 
of the front half of another lot’s side 
line. This provision is of particular im- 
portance to the butt lot, the lot adjacent 
to, and to the rear of the corner lot on 
the side street. A common rule in the 
case of corner lots fronting upon two 
streets is to require accessory buildings 
to be located upon the interior quarter 
of the lot, removed from all streets. In 
the case of interior lots fronting upon 
two streets, the accessory buildings must 


be kept off that quarter of the lot nearest 


either street. Regulations like these 
cover every conceivable situation result- 
ing from a misplaced accessory. But the 
regulations are entirely waived where 
the accessory is incorporated as an inte- 
gral part of and is enclosed by the same 
walls as the building to which it is acces- 
sory. In that case, the accessory may be 
built anywhere upon the lot. 

Cities which have adopted such regu- 
lations as these have taken a big step 
in preserving the amenities of their 
respective districts. Hen coops, cow 
stables, garages and wood sheds located 
upon the front of a lot are often as 
disastrous to the residential character 
of a street as-a store or a factory. 

- Complete absence in the past of regu- 
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lations controlling location of accessory 
buildings upon the lot has resulted in 
many owners exercising comparatively 
little or no foresight in developing their 
plots. Accessory garages on the front of 
the lot, with roofs projecting several feet 
above the porch level of the house in 
back of them, garages crowding the rear 
lot line up against residences or apart- 
ments on the adjoining butt lot, acces- 
sory buildings too near the principal 
building or jammed in tight between 
the principal building and the lot line 
so as to cut off the through ventilation 
between the rear yard and the street, 
and accessory buildings occupying a dis- 
proportionate amount of the lot area— 
all these abuses demonstrate the need 
of doing something to keep the accessory 
building within proper bounds. 
Limitation upon Congestion of Popu- 
lation. Fortunately for most cities, 
outside of our large metropolitan centers, 
builders have not vied with each other 
to see who could pack the most people 
upon a lot. But the proper time to pre- 
vent undue congestion is, of course, 
before it becomes either too intense or 
more widespread. Many cities have 
failed to recognize this important fact 
in their zoning ordinances. As a result, 
their apartment zones are open to an 
unlimited overcrowding of land. 


The fact that a large part of a city’s 
population resides either in private 
homes or small multi-family houses 
always constitutes one of its chief social 
advantages. People residing in small 
houses not only take a keener interest 
in civic affairs but are more contented 
and efficient. A sparse population, more- 
over, makes for more normal living con- 
ditions. Every family residing in a 
small home is equipped with more light, 
air and ventilation than one:residing in 
a large tenement. One cannot raise 
healthy human beings without sunshine 
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and pure air any more than one can 
healthy and vigorous plants. 

As a matter of mere construction, large 
multi-family houses can, of course, be 
built and equipped with adequate open 
space for light and air. A multi-family 
house can be just as healthful as a one- 
family house, but the fact remains that 
economic factors encouraging construc- 
tion of multi-family houses operate in 
such a manner that multi-family houses 
invariably are equipped with less open 
space and ventilation than are smaller 
residences. 

The overdevelopment of a small per- 
centage of a city’s area may result in 
the enrichment of a few sporadic owners 
through their capitalization of conges- 
tion. But, because a building houses 50 
families, it does not follow that there 
are enough builders to buy all the vacant 
plots in the neighborhood who will erect 
5o-family houses on them. The contrary 
is more likely to be true. The fact that 
a 50-family house has been built where 
only a two-family house should have 
been erected has the effect of leaving 24 
other lots vacant when they might other- 
wise have been improved, and of hold- 
ing in abeyance the effective demand 
for them until increased population again 
warrants erection of a large multi-family 
house. 

Objection has been raised to limiting 
the number of families on an area basis, 
on the score that reducing the density 
of population will require subdivision 
and improvement of a larger superficial 
land area. The less densely people are 
housed, the greater will be the actual 
length of the streets and the extent of 
public utilities required to serve them. 
But it is not to be expected that the cost 
of land per family will increase in the 
same proportion as the diminution in 
number of families to the acre. The 
economies obtainable through narrower 


streets and lighter pavements, possible 
with a sparser population, go a long way 
to offset the greater length of roadways, 
sewers, etc., necessary to develop land. 
The aggregate increment in values 
throughout a city will, moreover, prob- 
ably not be lessened by limiting in a 
reasonable manner the number of fami- 
lies that may be housed on a given unit 
of land. On the contrary, it will rather 
be increased, given a broader base and 
made more stable. Who would deny 
that, viewed in every way, it is more 
desirable that this increment should be 
shared by a larger number of owners 
than by a mere handful? 

The relatively small amount of open 
space per family provided in extreme 
cases of land overcrowding has not re- 
ceived the consideration in the past that 
it deserves. Just compare the vacant 
ground per family in a six-story walk-up, 
housing 30 families and occupying 70% 
of the lot, with that in a one-family 
house occupying but 25% of the lot, 
both on lots 50 x 100 feet. In the latter 
there are 3,750 square feet of vacant 
space per family; in the former only 50. 
In other words, the family living in the 
private house has 7,500% more open 
space per family and, as a consequence 
that much more sunlight and daylight, 
on the average, than each of the 30 fami- 
lies residing in the tenement. Facts 
like these are in themselves sufficient 
to explain why children in one-family 
house zones play on the lot while those 
in multi-family house zones play in 
streets. 

It is a strange phenomenon that 
despite a half century fight against bad 
housing conditions, congestion of popu- 
lation should proceed at an accelerated 
rate in many cities. More improved and 
enlightened housing legislation may have 
effected higher sanitary standards in 
the environment surrounding the home 
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but it has not checked the ever-increas- 
ing concentration of population. In- 
deed, to a degree, it has even seemed 
that this overcrowding of land was 
caused by the very measures designed 
to improve conditions. 

Year after year, new bridges, new 
tunnels, new transit lines, new high- 
ways have only extended the congested 
area. They have not dispersed popula- 
tion, but rather helped, each in its turn, 
to create new congested centers in the 
purlieus of great cities. 

How to control congestion is as im- 
portant and difficult a problem as any 
that confronts cities today. Height 
regulations afford no satisfactory solu- 
tion of the question, for even though 
height limits be as low as it is prac- 
ticable to impose, the fact remains that 
a large number of families can be housed 
in low buildings. Nor will area regula- 
tions get to the bottom of the matter, 
for court and yard requirements will 
admit of the construction of a 50-family 
house as readily as of a three-family 
house. To prevent undue congestion of 
population it is necessary to go beyond 
the imposition of height and area regula- 
tions. Experience shows that in the 
absence of restriction on congestion 
there is practically no limit upon the 
population that can and wil] be housed 
on a unit of ground. In many cities the 
new tenements erected under zoning 
accommodate a larger number of per- 
sons on a given land area than the old 
slum houses in the most congested part 
of the community. 

The problem of limiting congestion is 
generally very much more than one of 
preserving detached house districts. The 
one-family row house and the multi- 
family house harm the private detached 
house, but the same can be said of the 
big tenement alongside the two- or 
three-family house. The establishment 
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of one-family or of two-family house 
districts, though it limits land-over- 
crowding in these districts, does not 
restrict it in those parts of the city left 
open to apartments. There the owners 
are still allowed to pile up as many 
families as they choose. 

In the opinion of a large number of 
persons, the English Town Planning 
Act of I909 pointed out the correct 
method by limiting the number of fami- 
lies that might be housed to the acre. 
The first city in this country to introduce 
this method of direct limitation upon 
congestion was Newark, New Jersey, 
in IgIg, under the direction of one of 
the authors. Now, literally hundreds of 
municipalities limit their maximum con- 
gestion on this basis. Some cities have 
preferred to express the limitation in 
terms of a minimum number of square 
feet of lot area for each family housed, 
instead of so many tamilies per acre. 
Whether the limitation be expressed 
one way or the other makes no differ- 
ence, one is the reciprocal of the other. 
The main consideration is not the 
method but the limitation. But really 
to safeguard a community against bad 
housing conditions and‘ congestion in 
the future, a direct restriction should 
be placed upon the maximum number 
of families that may be housed on a 
unit of land area in all zones whether 
residential, business or industrial. 

Garden Apartments. Many suburban 
communities are awakening to the fact 
that there is no need for the limited 
number of apartments they require to 
be built like the high, congested tene- 
ments in the heart of the city. Multi- 
family houses, if built on large plots, 
may be constructed in a manner to 
afford all advantages of central heating, 
elevators, janitor services, etc., at the 
same time that they are equipped with 
such suburban amenities as porches, sun 
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parlors, spacious lawns, attractive gar- 
dens, playgrounds for children, and a 
parking area for the machines of tenants. 
Built thus, an apartment ceases to be 
a parasitic building, obtaining a dis- 
proportionate amount of its light and 
air over neighboring property, congest- 
ing the streets with parked cars, and 
pouring its child and dog population 
onto the sidewalk for play. Not only 
does it bear its own burdens as a build- 
ing in the community, it may even pro- 
vide an enviable standard of life to a 
considerable group with ideals identical 
to those of the one-family residents in 
the community but who, because either 
of age or economic limitations, are 
unable to maintain a home of their own. 
It is a common cause of complaint in 
the high grade residence suburbs which 
absolutely prohibit apartments that 
their young men and women as they 
marry must, because of the absence of 
apartments and their inability to main- 
tain a one-family house, leave their 
native community to make their homes 
away from friends and relatives in the 
crowded apartments of the city. Simi- 
larly, older members of the community 
who, having reared their families, wish 
to give up their housekeeping responsi- 
bilities, can only do so by removing 
from the community. The result is 
that such a suburb is rapidly falling a 
victim to the regulations it has erected 
for its protection; the very citizens who 
have fixed its social ideals during the 
past generation and who will carry on 
these ideals during the next generation 
are being gradually exiled from the com- 
munity and replaced by strangers. 
Multi-family houses in these suburbs 
would, if balanced in number and kind 
to this need, afford an opportunity to 
members of the younger generation, 
while they were increasing their earning 
power, to occupy an apartment and then, 


when they could better afford it, move 
into a home vacated by a family of the 
older generation, retiring to take up 
their residence in an apartment. A 
limited number of apartments would, 
if this idea worked out, be a means, not 
of destroying but of preserving the social 
stability of a suburban community. 
The picture is no doubt one to conjure 
with, especially when a suburban owner 
wishes his property placed in an apart- 
ment-house zone. But whether the apart- 
ment, when once built were or were not 
occupied by a local suburbanite, the su- 
periority of the garden apartment over 
the typical city apartment cannot be 
questioned. Thus the usual apartment in 
the city may occupy the entire width of 
the lot. A garden apartment must, on 
the other hand, in a town like Montclair, 
be equipped with two side yards and 
each side yard must ordinarily have a 
width equal to % the height of the 
building. A space equal to the height 
of the building would, in other words, 
have to intervene between two neigh- 
boring apartments of like height. This 
allows a 45-degree angle of light to the 
ground apartments. An inner court 
must have a minimum width at its low- 
est level equal to the height of the bor- 
dering wall above the top of the window 
sill of the lowest floor facing upon the 
court. For a four-story building this 
would ordinarily mean a minimum width 
of 50 feet for an inner court; for a six- 
story building, a width of 75 feet. Inner 
courts, in other words, have to be made 
so wide that they are rarely used; but 
if used, they will, because of their ade- 
quate width, admit sufficient illumina- 
tion to the ground floors. The court 
and yard provisions for downtown build- 
ings, as a rule, tempt the owner to 
utilize inner and outer courts which 
serve only a single building; as a result, 
they are necessarily too small for ade- 
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quate illumination. The area require- 
ments for garden apartments are, on 
the other hand, so drawn as to induce 
owners to group their open spaces, to 
assemble what would otherwise be many 
small courts into large open spaces, and 
instead of locating them in the interior 
of the building, to place them on the 
outside of the building where, in con- 
junction with the open spaces on neigh- 
boring property and with streets, they 
will have a maximum daylighting and 
sunlighting value not only to their own 
building but to all buildings. 

Apartment-house zones are usually 
enlarged at the expense of one- or two- 
family residence zones. Land values in 
these zones do not demand an intensive 
development which practically scraps 
the value of present residence buildings. 
Zones for garden apartments are de- 
signed for multi-family houses, which 
will not only maintain these values but 
the permanent value of the apartments 
by surrounding them with ample open 
space. As people become more generally 
aware of the desirability of garden 
apartments, it is to be expected that 
regulations for multi-family houses will 
in an increasing number of cases be light- 
ened so as completely to eliminate the 
older type of apartment houses from the 
entire city. 

Country Estates and Green Belts. A 
very salutary development, which was 
not anticipated at the time the family- 
per-acre limitation was first introduced, 
is its application to the protection of 
large estates. Exclusive residential com- 
munities in the country, neighboring 
large cities, like Oyster Bay, Long 
Island, demand a minimum area of four 
acres for a one-family house. This pro- 
vision has been challenged by various 
persons on the ground that it bears no 
relationship to the objects for which the 
police power may be exercised, and es- 
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pecially on the ground that it consti- 
tutes class legislation. But are these 
accusations true? 

It cannot be denied that both these 
charges may be amply supported by 
facts in certain instances. But it would 
be unfortunate if the police power could 
not be used to support the requirement 
of a minimum lot area larger than that 
of the customary suburban lot with an 
area of 4,000, 10,000 or 20,000 square 
feet. First of all, semi-rural suburban 
communities of country estates occupy 
a different position in relation to the 
usual urban conveniences than is the 
case with the typical, more or less, 
densely developed suburb. Wells are 
frequently used instead of city water; 
septic tanks or cesspools in lieu of sani- 
tary sewers; narrow lanes instead of 
comparatively wide streets. Then, too, 
these developments accommodate, as a 
rule, a considerable number of animals— 
cows, horses, swine and sheep—not to 
mention chickens. All these considera- 
tions necessitate a much larger plot 
area in the country than in the city. 
Sanitation no less than health demands 
plots of great size. But there are other 
considerations. Because of the absence 
of city water, there are no fire hydrants. 
Such a fire department as exists is, 
moreover, probably a volunteer depart- 
ment with rather primitive equipment. 
The fire department is, furthermore, 
located at a considerable distance from 
the average house. Safety from fire no 
less than public health and sanitation, 
therefore, justify continued maintenance 
of a sparse development. Such argu- 
ments as these it is hoped may persuade 
the courts to uphold the multi-acre plot 
requirement as a valid use of the police 
power. 

Should the large acreage plot provi- 
sion be upheld by the courts, it will 
speedily find an enlarged field of useful- 
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ness in aiding to control development of 
the average city. The outlying unde- 
veloped territory adjacent to a rapidly 
growing city might, for instance, be 
placed in a four-, five-, ten- or even 
twenty- or more acre residence or 
country zone in order to thwart reckless 
gambling in suburban real estate values 
by unscrupulous speculators in unneces- 
sary subdivisions. A large acreage plot 
requirement would thus enable a city 
to catch up with its present subdivided 
areas before new areas were plotted. A 
city with such a provision in its zoning 
ordinance would, in other words, control 
its subdivisions in a manner so that the 
number of subdivided lots in the com- 
munity would keep step with growth of 
population. Above all, the provision 
would enable cities to give practical 
effect to the green belt on the outskirts 
of the urban area which is so essential 
if the territorial extent of a city is ever 
to be controlled. Assuming that a suffi- 
cient territory is contained within the 
limits of the city so that its control will 
not be vitiated by near-by municipalities 
across the border, the large acreage plot 
provisions should enable a city of the 
future so to plan its area that it will be 
neither ruined from within by uncon- 
trolled and unneeded subdivisions nor 
exploited from without by inferior stand- 
ards of development applied by com- 
petitive satellite communities across its 
border. Perfection of the large acreage 
plot provision into an efficient tool to 
be used in attaining a green belt about 
cities, separating urban and rural de- 
velopment, and thus adjusting the plat- 
ting and marketing of lots to current 
requirements fixed by population growth 
or even limiting the maximum area and 
population within a city in the future, 
is a matter of such importance to the 
technique of effective city planning that 
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it will undoubtedly challenge the atten- 
tion of the best brains in the planning 
profession. 


Supreme Importance of Open-Space 
Requirements 


Apparently the thought has not yet 
occurred to many cities that the open 
space about homes is of as much impor- 
tance to the health and safety of the 
community as the exclusion of stores 
from residence zones; that mandatory 
front yards may be as influential in 
preserving home values as restrictions 
against apartments; that direct limita- 
tions upon congestion are absolutely 
indispensable to prevent a future over- 
crowding of land. For a city to be 
zoned today does not necessarily mean 
anything conclusive in the way of a 
deed well done, once and for all; of as 
much importance as the mere fact of 
being zoned, is the kind of zoning ordi- 
nance that controls its development. 
Indeed, many cities are today laboring 
under the illusion that a rudimentary 
use ordinance, adopted years ago and 
since then many times amended, affords 
them ample protection, and yet their 
development is everywhere wide open 
to serious attack by out-of-place build- 
ings violating the height and bulk stand- 
ards of different neighborhoods. In 
their ultimate effect upon the health 
and happiness of the population, as well 
as upon the general plan of the commu- 
nity, the open-space requirements laid 
down in a zoning ordinance may be 
made to transcend in importance every 
other phase of zoning. Contrary to the 
usual impression held by cities, it is not 
so much the use regulations as the area 
regulations, when properly designed, 
that are of supreme importance to its 
permanent well-being. 





The Definition of Navigable Waters and the 
“Doctrine of Minor Interest” 
By LESTER V. PLUM* 


i. 1920 Congress established a federal 
commission and gave it authority to 
license the construction of electric gener- 
ating projects by private companies at 
water-power sites subject to federal con- 
trol. The terms of the license were de- 
signed both to protect the capital in- 
vestment from confiscation by action of 
Congress and to protect the interests 
of the general public in the water re- 
sources of the nation. The law was pri- 
marily a conservative measure and was 
not designed to regulate the electric 
power industry as such. It was known as 
the Federal Water Power Act. 

Although the Federal Power Act of 
1935 for the first time gave this Federal 
Power Commission a share in regulating 
the electric power industry as a whole, 
the effect of those provisions will not be 
discussed. Attention will be confined to 
the effect on the Commission’s licensing 
jurisdiction of certain amendments to 
the Federal Water Power Act contained 
in the 1935 legislation. The writer’s the- 
sis is that, in view of these amendments, 
the definition of ‘“‘navigable waters” 
which was found in the original Act and 
which was retained in the Act of 1935 is 
at least useless and it may have unde- 
sirable effects upon the Commission’s 
jurisdiction. 

No apology need be made for the lim- 
ited scope of the subject, because the im- 
portance of the Commission’s authority 
over water-power projects will by no 


* Instructor in Economics, Princeton University. 

1 Title II of the Public Utility Act of 1935. Part I of 
this title consists of amendments to the Act of 1920. 
The Federal Water Power Act (41 Stat. 1063) as 
amended is a part of the Federal Power Act of 1935 
(Title II, Public 333, 74th Cong.). 


means be eclipsed by its new found juris- 
diction over “‘public utilities.’ Licensing 
of hydro-electric plants will remain im- 
portant because water resources can be 
used jointly for a variety of purposes, in- 
cluding navigation, flood control, irriga- 
tion, and recreation, as well as for gener- 
ation of electricity. An orderly develop- 
ment of these resources necessitates a 
planning agency whose jurisdiction can 
be extended over entire streams and 
watersheds as units. By virtue of its jur- 
isdiction over water-power sites the 
Commission can, among other things, 
require conformity to construction speci- 
fications, regulate the discharge of im- 
pounded waters, and impose special 
restrictions upon use of water rights ac- 
quired under state law, all in the interest 
of a coordinated use of water resources 
for every beneficial public purpose. For 
these reasons it is assumed, in the dis- 
cussion to follow, that a liberal construc- 
tion of the Commission’s jurisdiction is 
economically desirable. 


Scope of Furisdiction 

The Commission’s licensing jurisdic- 
tion rests ultimately upon the right of 
Congress (1) to require its consent be- 
fore anyone may occupy power sites lo- 
cated on public lands; and (2) to require 
its consent for use of waters subject to 
federal control under the interstate com- 
merce clause.? We are here concerned 


? Defined as companies owning or operating facilities 
for transmission or sale of electric power in interstate 
commerce for ultimate distribution to the public (Jid., 
Sec. 201). 

3 The power to withhold consent implies the power to 
grant consent subject to conditions contained in the li- 
cense. In the words of the Court: “The power to ap- 

(Footnote 3 continued on page 399) 
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only with the nature and extent of the 
Commission’s jurisdiction when no pub- 
lic lands are involved, and when consti- 
tutional authority must rest solely on 
the interstate commerce clause. In such 
a case federal jurisdiction has been up- 
held on the ground that, since naviga- 
tion is a part of interstate commerce, 
Congress may regulate navigable water- 
ways as agencies of commerce. In deter- 
mining what waters may properly be 
considered such agencies, the Supreme 
Court has made some use of the legal 
definition of “navigable waters of the 
United States,” which was first formu- 
lated in 1851 for the purpose of deter- 
mining the extent of the admiralty juris- 
diction of the federal courts.‘ 

Two tests have been created for de- 
fining these streams: (1) navigability in 
fact, that is, “used, or susceptible of 
being used, in their ordinary condition, 
as highways for commerce, over which 
trade and travel are or may be... con- 
ducted in the customary modes”; and 
(2) interstate character, that is, forming 
“by themselves, or by uniting with 
other waters, a continued highway over 
which commerce is or may be carried on 
with other States or foreign countries.’ 
A river may be navigable in spite of 
shoals and other natural barriers com- 
pelling land carriage.* And a river which 
was used a hundred years ago by boats 
of light draft remains “‘navigable” at 
law, even though changed modes of 
transportation or artificial obstructions 


(Footnote 3 continued from page 398) 


prove implies the power to disapprove and the power to 
disapprove necessarily includes the lesser power to con- 
dition an approval.” (Southern Pacific Co. v. Olympian 
Dredging Co., 260 U. S. 205 (1922); see also Fox River 
Paper Co. v. Railroad Commission, 274 U. S. 651 (1927).) 

* The Genesee Chief, 12 How. 443. 

5 The Daniel Ball, 10 Wall. 557 (1871). Italics sup- 
plied; the importance of the italicized section will be 
apparent in the discussion to follow. 

6 The Montello, 12 Wall. 430 (1874). 
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in the stream now prevent its use.’ 

The Court has gone even farther than 
this in upholding federal authority over 
waters which would appear to the lay- 
man to be anything but navigable. The 
Act of 1890, amended in 1899,° pro- 
hibited the creation of “any obstruction, 
not affirmatively authorized by law, to 
the navigable capacity” of navigable 
streams, and the Court held that under 
this Act Congress could control the 
erection of structures in non-navigable 
tributaries which might affect the navi- 
gability of waters to which they were 
tributary. Yet these tributary waters 
were not themselves “‘navigable waters 
of the United States.’”° Apparently the 
test which the Court uses consistently to 
determine the scope of the admiralty 
jurisdiction of the federal courts" breaks 
down when applied to the authority of 
Congress under the commerce clause. If 
it did not break down we should have to 
conclude that Congress could never pro- 
mote interstate commerce by improving 
streams which were not already navi- 
gable. 

This is not to say that the legal con- 
cept of ‘“‘navigable waters of the United 
States” has no significance when applied 
to federal control of water resources. It 
has been used to determine whether 
compensation must be paid when asser- 
tion of federal jurisdiction over naviga- 
tion results in damage to private water 
rights. In the case of “navigable waters 
of the United States” the Court has held 
that private water rights are subservient 


7 Economy Light and Power Co. v. United States, 256 
U. S. 113 (1921). 

8 26 Stat. 454. 

9 30 Stat. 1151. 

10 “Obviously, the Rio Grande within the limits of 
New Mexico is not a stream over which in its ordinary 
condition trade and travel can be conducted in the 
customary modes of trade and travel on water.” 
(United States v. Rio Grande Dam and Irrigation Co., 174 
U. S. 690, 699 (1899).) 

11 See footnote 4 above. 
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to the paramount use for navigation and 
that the Government need not pay any 
compensation for taking them away. 
Thus, by federal construction of a dyke 
or a pier, an owner of riparian land may 
be prevented from having access to the 
water flowing past his land, yet he is 
entitled to no compensation.” On the 
other hand, if the waters are not “navi- 
gable” in the eyes of the law, the Federal 
Government must pay just compensa- 
tion for any private water rights de- 
stroyed or taken as a result of the 
exercise of its authority under the inter- 
state commerce clause. It is important 
to note, however, that this legal status 
of the waters does not necessarily pre- 
clude assertion of federal authority 
under the commerce clause when proper 
compensation is made. 


A Useless Distinction 


If this is a reasonable interpretation 
of the significance of the concept of 
navigability, why was it necessary, in 
the Act of 1920, to require the Commis- 
sion to determine whether waters were 
“navigable” according to a definition of 
navigability included in the law? It 
could not have been for the purpose of 
determining whether private water 
rights were subservient to other uses 
authorized by the Federal Government 
or whether compensation need be made 
by licensees for any such rights de- 
stroyed. Regardless of the legal status of 
waters, licensees are expressly made 
liable for all damages to the property of 
others." 

12 Gibson v. United States, 166 U. S. 269 (1879); 
Scranton v. Wheeler, 179 U. S. 141 (1900). 

18 United States v. Cress, 243 U. S. 316 (1917). For a 
discussion of this case in the Congessional debates on 
the federal water power bill, see 56 Cong. Rec. 9291, 
65th Cong., 2d Sess. 

14 Sec. 10 (c) of the Federal Water Power Act. As a 
result of this provision the Supreme Court has held that 


licensees must pay compensation for damages to water 
rights in “navigable waters of the United States,” even 
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On the other hand, if the framers of 
the Act be presumed to have acted with 
the conviction that federal jurisdiction 
under the commerce clause was narrowly 
restricted to “navigable waters of the 
United States,” as usually defined, 
whether compensation was paid for 
water rights or not, then the definition 
of “navigable waters” that they included 
in the Act must indeed be considered a 
“brazen effort to extend . . . jurisdiction 
beyond...constitutional limits.’”>“Nav- 
igable waters of the United States” must 
be navigable in their xatural state.® The 
definition in the Act embraces those 
waters which are navigable as a result 
of improvements. Furthermore, it in- 
cludes “such other parts of streams as 
shall have been authorized by Congress 
for improvement by the United States 
or shall have been recommended to 
Congress for such improvement after 
investigation under its authority.” Ap- 
parently, the mere fact that Congress 
has at some time in the past authorized 
an improvement, however slight, or that 
a recommendation for improvement has 
been made, even if never acted upon, is 
sufficient to empower the Commission 


though these same rights would have been subject to 
destruction without compensation under the authority 
of the Federal Government to regulate navigation. 
(Henry Ford and Son 0. Little Falls Fibre Co., 280 U. S. 
369 (1930).) The provision is also found in the Federal 
Power Act of 1935 as Sec. 10 (c). 

15 Mr. Raker, in the House, May 4, 1920. (59 Cong. 
Rec. 6530, 66th Cong., 2d Sess.) 

16 See footnote 5 above. It is true that, in the Cress 
case (footnote 13), the Court held that an interstate 
stream which was navigable solely as a result of arti- 
ficial improvements by the Federal Government became 
“navigable waters of the United States” subject to 
federal regulation under the commerce power. But, inas- 
much as the stream, prior to improvement, was not 
navigable in fact, this is merely another way of saying 
that the definition of “navigable waters of the United 
States” laid down by the Court in previous cases is not 
significant as a check on federal authority to protect 
or promote interstate commerce, but rather of impor- 
tance only for determining the nature and extent of 
private water rights for which compensation must be 
paid. 
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to assert its licensing jurisdiction. This 
appears to be a rather arbitrary rule, at 
least for determining the present ‘“‘navi- 
gable”’ status of waters.!” The remainder 
of the definition, which includes waters 
“used or suitable for use... in inter- 
state... commerce,” follows more 
closely the pronouncements of the Court 
but the statutory definition as a whole is 
broader than the judicial concept of 
“navigable waters of the United 
States.” 

Despite the scope of the statutory 
definition, the purpose of including it in 
the Act, curiously enough, was to restrict 
the Commission’s jurisdiction. The 


rather general recognition in Congress 
that federal jurisdiction could be ex- 
tended constitutionally, in certain cases, 


17 The Commission has not applied this rule consist- 
ently. In some cases, even though federal money had 
actually been spent for improving the stream, jurisdic- 
tion was relinquished on the ground that the waters 
were not being used, or could not be used at present, for 
navigation. (See Federal Power Commission: Decisions 
on Declarations of Intention, Oct., 1926, Washington 
(mimeographed), p. 57.) In one such case the Commis- 
sion refused to assert jurisdiction in the face of a district 
engineer’s report that the power site was located in 
navigable waters “‘in strict accordance with the defini- 
tion” in the Act (Jdid., pp. 126-7). Such decisions can- 
not be reconciled with others in which the Commission 
apparently rested jurisdiction largely, if not solely, on 
the ground that the waters in the past had been im- 
proved for navigation, or improvement had been rec- 
ommended or authorized. (See, e.g., formal minutes in 
ad Annual Report, pp. 101, 149.) 

18 The full text of the definition is as follows: “... 
‘navigable waters’ means those parts of streams or other 
bodies of water over which Congress has jurisdiction 
under its authority to regulate commerce with foreign 
nations and among the several States, and which either 
in their natural or improved condition notwithstanding 
interruptions between the navigable parts of such 
streams or waters by falls, shallows, or rapids compel- 
ling land carriage, are used or suitable for use for the 
transportation of persons or property in interstate or 
foreign commerce, including therein all such interrupt- 
ing falls, shallows, or rapids, together with such other 
parts of streams as shall have been authorized by Con- 
gress for improvement by the United States or shall 
have been recommended to Congress for such improve- 
ment after investigation under its authority;...” 
(Sec. 3 (7) of the Federal Water Power Act of 1920; 
Sec. 3 (8) of the Federal Power Act of 1935.) 
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to the tributaries or headwaters of navi- 
gable streams explains why separate 
provision was made in the Act for waters 
“other than those defined... as navi- 
gable.” The Commission was empowered 
to assert jurisdiction over such waters 
upon a finding that “the interests of 
interstate or foreign commerce would be 
affected” by construction of a power 
project, but only after a “declaration of 
intention” to construct the project had 
been voluntarily submitted.!® After a 
declaration was filed, if the Commission 
found that no interests of interstate 
commerce were involved, no _ license 
would be required and, according to the 
Act, the declarer would have federal 
permission to proceed with construction. 
Although neither the courts nor the 
attorney generals ever decided what the 
effect of such a finding was, the Com- 
mission concluded that it stopped the 
Federal Government from later ordering 
removal of the project as a nuisance to 
navigation. The sole inducement to file 
a declaration of intention was thus the 
risk that, in the absence of a license from 
the Commission or a finding that the 
interests of commerce would not be 
affected, the project might at some time 
in the future be declared an obstruction 
to navigable capacity contrary to the 
Act of 18997° and subject to removal 
without compensation. 

As long as the filing of declarations of 
intention remained discretionary it was 
important that the Commission make a 
distinction between waters that came 
within the definition in the Act and those 
that did not. The Commission might 
find, and often did find, doth that waters 
were navigable and that the interests of 
interstate commerce were involved. But, 
in the absence of a declaration of intention 
voluntarily submitted, the Commission 


19 Sec. 23 of the Federal Water Power Act of 1920. 
20 See footnotes 8 and 9 above. 
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could never assert jurisdiction over a 
water-power site located in  non- 
navigable waters, solely on the ground 
that the interests of interstate commerce 
would be affected by construction of a 
project. For example, the Town of 
Andrews, North Carolina, proposed to 
construct in non-navigable waters a dam 
that would interfere with another power 
project for which a permit” had been 
issued by the Commission. It was found 
that the project under permit would be 
of material benefit to the navigable 
capacity of the Tennessee River, but 
the Commission was unable to obtain 
jurisdiction over the conflicting project 
because the mayor of the town refused 
to submit a declaration of intention.” 
A project located in “navigable waters” 
would have been in trespass, and its 
construction could have been enjoined. 
To prevent the Commission from as- 
serting jurisdiction on its own motion in 
certain cases was the only reason for in- 
cluding a definition of navigable waters 
in the Act. A finding that the interests of 
interstate commerce would be affected 
by construction of a power project would 
seem to be as sound a constitutional ba- 
sis for asserting jurisdiction as a finding 
that the project would be located in wa- 
ters coming within a definition which 
does not follow the judicial definition 
closely and which involves certain arbi- 
trary tests for navigability. The Federal 
Power Act of 1935 has removed the 
need for retaining this definition by giv- 
ing the Commission authority to inves- 
tigate 
“any occupancy of, or evidenced intention 
to occupy, for the purpose of developing 


electric power . . . bodies of water over which 
Congress has jurisdiction under its authority 


21 A permit is designed to assure priority of right, 
during the period of preliminary investigation of the 
site, to receive a license if and when issued. 

2 Chief Counsel. Conflicting Projects—Injunction, 
Feb. 19, 1924. 4th Annual Report, pp. 114-5. 


to regulate commerce; ... and to issue such 
order as it may find appropriate, expedient, 
and in the public interest to conserve and 
utilize the navigation and water-power re- 
sources of the region.’ 
Apparently, the Commission’s jurisdic- 
tion is now co-extensive with that of 
Congress.* Furthermore, the Act com- 
pels the filing of declarations of intention 
to construct projects in waters which are 
not navigable according to the definition 
in the law.* Yet this very amendment to 
the Act of 1920, paradoxically, obviates 
the necessity of making a distinction 
between navigable and non-navigable 
waters. 
A Dangerous Distinction 

The very fact that the distinction is 
useless for achieving the purpose that 
the framers of the Act of 1920 originally 
intended makes retention of the defini- 
tion of navigable waters in the 1935 
legislation dangerous, for it lends sup- 
port to the contention that there must 
have been some other valid reason for 
differentiating between the two types of 
waters. One reason that might be ad- 
vanced is that the jurisdiction of Con- 
gress, and hence of the Commission, 
over non-navigable waters is much nar- 
rower in scope than that over navigable 
waters. The Commission has been fight- 
ing this argument in the courts for the 
past six years. Because the contention 
has been that the “interests” of inter- 
state commerce that are affected by 
construction of projects in non-navigable 
waters are “minor” in extent, the 
writer has coined the expression “doc- 
trine of minor interest” to designate the 
argument. 

% Sec. 4 (g). Italics supplied. 

% See Solicitor De Vane’s testimony in Hearings on 
H. R. 5423, House Committee on Interstate and For- 
eign Commerce, 1935, Pp. 470. 

25 This is the effect of the revised wording of the Act, 
according to the Commission (Jdid., p. 391). The law 


reads to the effect that declarations “shall” be filed 
(Sec. 23 (b)). 
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In order to explain the origin of this 
doctrine it is necessary to call attention 
to a provision in both the original and 
amended acts which allows the Commis- 
sion, under certain circumstances, to 
issue a license which does not include all 
the usual conditions and requirements. 
Such a license is known as a “minor 
license” and it is issued for what the Act 
designates as a “minor part” of a com- 
plete project.” This provision of the law 
was intended to apply only to projects 
occupying public land, when the land 
was not so strategically located as to 
prevent development of a water-power 
site without a license. That is, the 
amount of public land in the area oc- 
cupied by the project would be small, 
and it would be desirable but not im- 
perative that a relatively unimportant 
or “minor” part of the complete project 
be located on government property. The 
doctrine of minor interest represents an 
attempt to extend the meaning of this 
provision. The argument is that a pro- 
ject which occupies no public land and is 
located in non-navigable waters must be 
authorized by a minor license because 
the interests of interstate commerce that 
are affected constitute a very “minor 
part” of the interests involved when 
waters are navigable. 

The essence of the argument is that 
Congress can prevent the construction 
of projects in non-navigable waters only 
if they threaten the navigable capacity 
of navigable waters. Since this is the 
basis for withholding permission, per- 
mission must be granted subject only to 
conditions which are directly related to 
the prevention of adverse effects on navi- 
gation.” No consideration is to be given 


26 Sec. 10 (i) of both the Act of 1920 and the Federal 
Power Act of 1935. 

27 The concept that the interests of the Federal Gov- 
ernment are purely negative—to prevent injury to 
existing navigation—may even degenerate into what 


to the possibility that navigation may be 
improved by federal regulation of water- 
power projects, or that other interests of 
interstate commerce aside from naviga- 
tion may be at stake. This is a particu- 
larly pernicious doctrine because use of 
waters for navigation, although im- 
portant, may not be more important 
than other concurrent uses which, under 
adequate regulation, may be compatible 
with navigation. Since protection or pro- 
motion of the interests of navigation 
necessarily affects the value of flowing 
waters for other purposes, such as gen- 
eration of electricity, irrigation, or flood 
control, to deny a federal agency any 
authority over these concurrent uses is 
to destroy its major value as a planning 
body. 

The argument that federal authority 
over water-power sites located in non- 
navigable waters was of such narrow 
scope was first presented to the Commis- 
sion in 1928 by the Appalachian Electric 
Power Company, which was seeking to 
develop a power site in New River, near 
Radford, Virginia. The year before, the 
Commission had held that the power site 
was not in navigable waters as defined 
in the Act, but that a license would be 
necessary to protect the interests of 
interstate commerce.”® By 1930 the doc- 
trine of minor interest had received the 
official endorsement of the Attorney 
General of the United States,?® and the 


might be called a “consent jurisdiction theory,” that 
either a project will impair navigable capacity, in which 
case the Government could not permit its construction 
under any conditions, or the project will not impair 
navigable capacity, in which case the Government has 
no power to withhold its consent. (Le Boeuf, R. J., 
“State or Federal Control of the Water Powers of 
Navigable Streams,” 15 Georgetown Law Fournal 201-33 
(March, 1927). Such an argument overlooks, of course, 
that whether a project affects navigation unfavorably 
or favorably depends in large part upon the extent to 
which it is subject to regulation. 

28 6th Annual Report, p. 133. 

29 Issuance of License for Water Power Development 
on New River, Virginia, 36 Op. 355 (Sept. 22, 1930). 
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following year the Appalachian Electric 
Power Company started legal action 
against the Commission.*° The doctrine 
was completely overthrown in 1933 by 
the District Court of the United States 
for the Western District of Virginia, 
but the force of the opinion was nullified 
by a decision of the Circuit Court of 
Appeals, which remanded the case to the 
lower court with directions to dismiss for 
want of jurisdiction.** The Supreme 
Court refused to review the case on the 
ground that, until the Company started 
work on the project and the Commission 
attempted to enjoin construction with- 
out a license, a decision on the legal 
issues would be premature. According 
to the Commission’s latest annual report 
the United States has brought suit to 
enjoin construction of the project,* but 
at this writing the fate of the “doctrine 
of minor interest”’ is still undetermined. 
No attempt will be made to forecast the 
ultimate decision of the Supreme Court 
on this issue. However, it is clear that no 
basis should be given in the Federal 
Power Act for an argument before the 
Court that the statutory distinction 
between navigable and non-navigable 
waters indicates Congressional recogni- 
tion of the “doctrine of minor interest.” 
The very fact that the distinction serves 
no other purpose makes it all the more 
dangerous. 


30 The suit was brought against the commissioners as 
acting unconstitutionally in creating a cloud on the 
Company’s title to riparian lands. 

31 Appalachian Electric Power Co. v. Smith, 4 Fed. 
Supp. 6 (1933). 

8 Appalachian Electric Power Co. v. Smith, 67 F. (2d) 
45 (1933). The court held that no action of an adminis- 
trative agency, the validity of which depends upon its 
constitutionality, can constitute a cloud upon title to 
property. Since the suit could not, therefore, be in rem, 
the commissioners as residents of the District of Colum- 
bia could not be sued in Virginia. Furthermore, in the 
absence of any threat of immediate action by the com- 
missioners, the petition for an injunction amounted to 
a request for a declaratory judgment. 

33 Memo. 729, Adv. Op., Vol. 78, p. 562 (1934). 

% 16th Annual Report, p. 26. 
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This danger is sufficient reason for 
discontinuing the distinction in the Act, 
but there are other possible advantages 
in resting the Commission’s jurisdiction 
solely on a finding that the interests of 
interstate commerce are affected, ignor- 
ing the status of waters with respect to 
navigability. In view of the flexibility 
and adaptability of the interstate com- 
merce power, such a finding is desirable 
because it leaves the courts free to take 
cognizance of federal authority over 
matters other than navigation which 
might conceivably be held to constitute 
interstate commerce or to involve in- 
terests of commerce. Furthermore, it is 
probable that the courts will accord a 
large degree of administrative finality to 
a finding that the interests of commerce 
are affected. This is indicated by the 
decision of the District Court in 1933, 
already referred to. 

Although this decision was overruled 
on a technicality, it is significant that 
the Court took no judicial notice of a 
long period of controversy within the 
Commission concerning the navigable 
status of the waters,» and upheld the 


% The Commission has been confused concerning the 
legal effect of its findings, that is, whether a finding that 
waters are navigable constitutes an administrative de- 
termination of the /ega/ status of waters in accordance 
with the judicial concept of “navigable waters of the 
United States.” It would seem that the definition of 
navigable waters in the Act should be considered solely 
as a mandate from Congress to assert jurisdiction for 
purposes of administering the Act, since the Commission 
cannot determine the nature and extent of private water 
rights. The Commission has also been uncertain whether 
it need make any finding regarding navigability, except 
when it was necessary to do so in order to enjoin con- 
struction of a project in the absence of application for 
a permit or license or in the absence of a declaration of 
intention. As long as the Act makes a distinction be- 
tween the two types of waters, however; it might ap- 
pear to be an abuse of administrative discretion to fail 
to find that certain waters are navigable. The decisions 
concerning New River illustrate this confusion and un- 
certainty. As early as 1921 the Commission declared 
this river to be a “navigable waterway of the United 
States.” A finding that the stream was “navigable 


(Footnote 35 continued on page 405) 
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Commission’s authority to require a 
major license® solely on the ground that 
the interests of interstate commerce 
would be affected. Judge Luther Way, 
who wrote the opinion, pointed out that 
the power of Congress was not narrowly 
restricted to preventing injury to exist- 
ing navigable capacity, but extended to 
improving the navigability of streams 
which were potentially useful as water- 
ways. Since Congress must be granted 
wide discretion in deciding what condi- 
tions were necessary to protect federal 
interests in navigation, Judge Way was 
unwilling to say that the provisions of a 
major license bore no positive relation 
to the regulation of interstate commerce, 
and refused to question the Commis- 
sion’s finding that those interests would 
be affected, since the finding was not ar- 
bitrary or based on insufficient evidence. 


(Footnote 35 continued from page 404) 

waters” in accordance with the definition in the Act 
would have been more appropriate. In 1926 the Com- 
mission found that the interests of interstate commerce 
would be affected by construction of a project in the 
site near Radford, Virginia, and that it need not find 
the waters to be navigable in order to assert jurisdic- 
tion. The next year, however, the Commission definitely 
stated that the waters were not navigable. This finding 
was criticized in 1930 by the acting Chief Counsel on 
the ground that Congress in the past had authorized 
surveys and appropriated money for navigation im- 
provement, which brought the waters within the statu- 
tory definition. In 1931 the Commission was divided 
on the question, a majority being of the opinion that 
the waters need not be found navigable in order to as- 
sert jurisdiction, the minority being in favor of a finding 
that the site was located in navigable waters as defined 
in the Act. 

38 A major license subjects the licensee to all condi- 
tions and requirements of the Act. 


Conclusion 


It would seem that nothing would be 
lost and much might be gained by dis- 
continuing the distinction between navi- 
gable and non-navigable waters in the 
Federal Power Act of 1935. The purpose 
of making the distinction in 1920 was to 
prevent the Commission from asserting 
jurisdiction on its own motion over non- 
navigable waters, although the definition 
of navigable waters was itself actually 
broader than the judicial concept and 
contained some rather arbitrary tests 
for navigability. There was no need of 
retaining this definition in the Federal 
Power Act of 1935, which removed this 
statutory “restriction” and made the 
Commission’s jurisdiction co-extensive 
with that of Congress under the com- 
merce power. To retain the distinction 
between the two types of waters may 
possibly lend support to a doctrine which 
would confine the Commission’s con- 
stitutional authority over many power 
sites within very narrow limits, thus 
impairing the value of this federal 
agency as a planning body. On the other 
hand, it is highly probable that a finding 
which ignores the navigable or non- 
navigable status of waters but which 
asserts that interests of commerce are 
affected will be accorded a large degree 
of administrative finality by the courts 
and will encourage a liberal judicial con- 
struction of the Commission’s juris- 
diction. 





Recent Trends of Telephone Stations in 
Wisconsin 
By ROBERT G. DUDLEY* 


ELEPHONES in service in Wiscon- 

sin, as elsewhere, declined appreci- 
ably for the first time in recent history 
during the period from 1930 to 1933. In 
Wisconsin this decline amounted to 19% 
between December 31, 1930 and Decem- 
ber 31, 1933. Three years later not quite 
¥ of this loss had been regained. 

A better understanding of these fluc- 
tuations is obtained by comparing the 
trends in business, residence, and rural 
telephones. Each of these classes of serv- 
ice is influenced by a different set of 
factors, and study of the trend of each 
leads to a better understanding of the 
trend of the whole. 

The data used in making this compari- 
son are compiled from the annual re- 
ports made by the telephone companies 
to the Public Service Commission of 
Wisconsin. The actual figures, which are 
shown in Table I, have been converted 
to index numbers on a 1929 base and are 
presented graphically on Chart I. In 
order to show fluctuations immediately 
prior to the depression, data beginning 
with 1927 are shown. 


Trends of Telephone Stations 


Chart I indicates that business tele- 
phones have been most stable, residence 
telephones less constant, and rural tele- 
phones least stable. 

Business telephones did not start to 
decline until 1931 and then only slightly. 
The total decline between 1930 and 1933 
was only 10%. This relative stability is 
probably attributable to the fact that 
telephones are necessary to most busi- 
ness enterprises. The large number of 


* Junior Statistician, Public Service Commission of 
Wisconsin. 


businesses which ceased operations be- 
cause of failure or other causes during 
the period partially explains the decline. 
Furthermore, the low ebb of business 
activity enabled existing firms to get 
along with fewer telephones than before. 

It is interesting to note that business 
telephones were increasing at the rate of 
about 5% per year in the two years be- 
fore the depression. The comparative 
stability during the depression, together 
with the satisfactory recovery since that 
time, indicates that this upward trend 
was halted only temporarily, and that it 
may be expected to continue in the im- 
mediate future. 

Urban residential telephones declined 
19% between 1930 and 1933. A portion 
of this decline was brought about by the 
“doubling up” of families during the de- 
pression. Other families were forced to 
give up their telephones because of de- 
creased income. 

Residential and business telephones 
were rising in 1928 and 1929 at approxi- 
mately the same rate. Since 1933 resi- 
dential telephones have increased more 
rapidly than business telephones al- 
though the latter, because of the smaller 
decline during the depression, were 
closer to their 1930 peak. At the present 
rate of increase the 1930 level in resi- 
dential telephones will be reached some- 
time in 1938. 


Rural Telephones 


The most significant losses during the 
depression took place in rural telephone 
service. Rural telephones held at an ap- 
proximately constant level during the 
period 1927 to 1929. They decreased 
throughout the depression, recording a 
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Tasce I. NumBer oF Business, RESIDENCE, AND RuRAL TELEPHONES IN 
WIsconsIN, 1927—1936* 
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* About 99% of the telephone industry in Wisconsin is represented in these data. 


21% decline in 1932 alone. The total de- 
cline from 1929 to 1934 amounted to a 
little more than 4, and only about % of 
the losses had been regained by Decem- 
ber 31, 1936. 





CHART I _ 
NUMBER OF BUSINESS, RESIDENCE,AND RURAL TELEPHONES IN 
WISCONSIN, DECEMBER 31, i927-1936 
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In considering the statistics of rural 
telephones in Wisconsin, it is well to 
remember that the telephone industry is 
so organized that a large part of rural 
telephone service is supplied by hun- 
dreds of small companies, many of which 
are subscriber-owned. Class A and B 
telephone companies (those with annual 
revenues in excess of $50,000) served 
92% of the urban telephone customers 
in the State as of December 31, 1936. At 
the same date these same companies 
served only 41% of the rural customers. 
Even these percentages do not give a 


true picture of the original organization 
of the industry because a portion of the 
rural plant now controlled by large com- 
panies was originally constructed by 
small locally-owned companies. 

It is evident from these figures that 
the telephone industry was built up by 
different methods in rural than in urban 
areas. Probably telephone service de- 
veloped much more rapidly in rural 
sections under this type of organization 
than it would have if the field had been 
left to the larger companies. In many 
cases subscribers donated much of the 
labor and materials necessary in erecting 
lines, or at least expected no return on 
their investment in subscriber-owned 
companies. Under such organization 
telephone service was made so eco- 
nomical that a high percentage of po- 
tential telephone users were able to 
obtain service. Much of this develop- 
ment took place many years ago, and it 
is perhaps only natural, particularly in 
view of the lack of growth in rural popu- 
lation, that rural telephones failed to 
increase during the period 1927 to 1929. 


Gross Farm Income and Rural 
Telephones 


Obviously the sharp curtailment of 
farm income during the period from 1929 
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to 1933 had much to do with the de- 
crease in rural telephones. Chart II 
shows the relationship between Wis- 
consin gross farm income, as estimated 
by the Wisconsin Department of Agri- 





CHART IT 
COMPARISON OF GROSS FARM INCOME ANO RURAL TELEPHONES, 1927-1936 














culture and Markets, and rural tele- 
phones. Both series of data are expressed 
in terms of index numbers on a 1929 
base. The series representing gross farm 
income is plotted at the mid-point ot 
each year, whereas the series represent- 
ing telephones in service is plotted at the 
end of each year. This is to compensate 
for the fact that the data on telephones 
are as of December 31, whereas the data 
on farm income apply to the entire year. 
The chart clearly shows a tendency on 
the part of farm income to anticipate 
changes in rural telephones. While farm 
income was falling rapidly in 1930 and 
1931, not until 1932 did farmers in great 
numbers decide to dispense with tele- 
phone service. Similarly, farm income 
had risen nearly three years before tele- 
phones in service reflected that rise. 


Rural Electric Customers and 
Rural Telephones 


The rapidity of the decline in rural as 
compared with urban telephones, to- 
gether with the comparative lack of 
vigor in the revival which has taken 
place in rural telephones, cannot but 
lead to the suspicion that a portion of 
the loss of rural telephone service which 
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has taken place has been caused by 
factors other than loss of income. 

Chart III and Table II, which com- 
pare rural electric consumers with rural 
telephones, tend to bear out this hy pothe- 
sis. In order to show the comparative 
extent of development in the two in- 
dustries, the actual data rather than 
index numbers are shown. 


TABLE II. Comparison or WISCONSIN 
Rurav Evectrric CustoMERS AND 
RurAL TELEPHONE 
SUBSCRIBERS 
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As of December 31: 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
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117,360 
115,620 
116,700 
113,320 
107,050 
84,170 
76,890 
76,690 
80,850 
85,900 


17, 388 
23,830 
28,852 
34,953 
395459 
38,109 
38,194 
40,144 
41,790 
47 , 862 











Comparing the two series during the 
early part of the depression, it may be 
seen that, while many farmers were re- 
ceiving electric service for the first time, 





CHART IIT 
COMPARISON OF NUMBER OF RURAL ELECTRIC CUSTOMERS AND NUMBER OF 
RURAL TELEPHONE SUBSCRIBERS, IN WISCONSIN, DECEMBER 31, 1927-1936 
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other farmers were ordering their tele- 
phones disconnected. This seems to in- 
dicate that at least a portion of the 
farmers giving up their telephone service 
did not do so through absolute necessity. 





TRENDS OF TELEPHONE STATIONS 


During 1936 a greater increase took 
place in rural electric customers than in 
rural telephones. This raises at least two 
questions: (1) whether farmers are now 
in the position of choosing between re- 
connecting their telephones or connect- 
ing to newly built rural electric lines, and 
(2) what their choice will be if they 
decide that they cannot afford both 
services. In view of the fact that a high 
percentage of the farmers without tele- 
phone service were able to obtain it 
without contributions, whereas many 
farmers who desired electric service were 
unable to do so, it appears that farmers 
may have been more anxious to obtain 
electric service than telephone service. It 
must be remembered, however, that 
there are still more telephone users than 
electric customers, and it is possible that 
all or nearly all the latter also have tele- 
phone service. 


Grounded and Metallic Rural 
Telephone Service 


While no accurate figures are avail- 
able, it is estimated that between 30% 
and 40% of the rural telephones in Wis- 
consin are on grounded lines. In localities 
where electric distribution lines are 
being constructed, many grounded tele- 
phone lines may have to be metallicized. 
The current controversy between REA 
officials and telephone companies on the 
question whether the latter shall receive 
any assistance from the rural electric co- 
operatives in this work may have far- 
reaching effects on rural telephone 
companies, many of which claim that 
they are not in a position to metallicize 
their lines unless they receive assistance. 
In most instances, it is also claimed that 
rates on metallic lines must be higher 
than those on grounded lines. 

In order to obtain a comparison be- 
tween results in recent years on grounded 
lines, as opposed to metallic, 60 ex- 
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changes were selected for study, 30 of 
which reported grounded service only on 
all rural lines and 30 of which reported 
metallic service only. The number of 
company-owned rural stations which ex- 
cludes those on switched lines at each of 
these 60 exchanges was tabulated for 
1929, 1933, and 1936. The results are 
shown in Table III, the data being ex- 
pressed in index numbers on a 1929 base. 


TaBLe III. Comparison or RESULTS ON 
METALLIC AND GROUNDED LINES 








1929 | 1933 | 1936 





Metallic Lines: 

15 Exchanges with highest 
monthly rate; median 
rate—$2.00 

15 Exchanges with lowest 
monthly rate; median 
rate—$1.50 

30 Exchanges (total selec- 
ted); median rate—$1.75 


Grounded Lines: 

15 Exchanges with highest 
monthly rate; median 
rate—$1.50 

15 Exchanges with lowest 
monthly rate; median 
rate—$1.25 

go Exchanges (total selec 
ted); median rate—$1.34 


100.0 | 71.7 
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Telephones on grounded lines did not 
decline as rapidly as those on metallic 
lines. This is apparently explained by 
the difference in the level of rates preva- 
lent for the two types of service. On the 
basis of the rates in effect as of Decem- 
ber 31, 1936, the median rate of those 
exchanges offering metallic service was 
$1.75 as compared with $1.34 at the 
exchanges offering grounded service. 

In order to show more clearly the 
effect of the level of rates on the trend of 
stations, each group has been divided 
into two parts, those with the highest 


“rates and those with the lowest. The 


results of this division show that the 
rate level appears to have been an im- 
portant factor affecting the amount of 
the decline in stations served. 
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Exchanges with metallic lines re- 
corded a larger increase during the period 
following the depression despite the 
higher rates in these exchanges. This 
may be taken to indicate that customers 
on such lines were more anxious to re- 
connect than were those on grounded 
lines. A further indication that cus- 
tomers prefer metallic service is shown. 
by comparison of the declines in lowest 
rate metallic exchanges and highest rate 
grounded exchanges. The median rate in 
both of these groups was $1.50 but tele- 
phones on grounded lines declined more 
rapidly. 


Possible Explanations of the Trend of 
Rural Telephone Stations 


Some of the factors which are tending 
to slow up the increase in rural tele- 
phones may be summed up as follows: 

1. Such developments as the modern 
automobile, the radio, and the wide- 


spread construction of all-weather high- 
ways may have led the farmer to believe 
that telephone service is no longer 
essential. 

2. Rural telephone plant, in some in- 
stances, may have been allowed to de- 
teriorate to the point that service is no 
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longer satisfactory. In some cases it is 
probable that a large amount of recon- 
struction work will have to be completed 
before former subscribers can be recon- 
nected. 

3. A corollary of the above factor is 
that of obsolescence. Little effort has 
been made to modernize rural telephone 
plant, most of which was constructed 
many years ago. 

The severity of the decline in rural 
telephone stations, together with the ap- 
parent lack of eagerness on the part of 
farmers to reconnect, may indicate that 
the telephone industry in rural areas is 
entering a period of gradual decline. This 
does not mean that the trend during the 
next few years will be downward, as the 
reverse is more likely to be the case. It is 
probable that modernization of rural 
telephone plant would tend to check the 
decline unless the companies were to in- 
sist on such high rates that the effect of 
the improved service would be neutral- 
ized. The situation is a peculiar one 
which may lead to a decline in rural tele- 
phones during a period of reconstruction, 
followed by a period of gradual growth, 
at a somewhat slower rate than in the 
cases of urban telephone users. 
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Collective Home Ownership: A New Activity for 
Savings and Loan Associations 


YY. .. home ownership, especially 
in large cities, is becoming more and more 
improbable with the changing economic con- 
ditions and the mobility of the population. 
Under such circumstances people should 
only purchase homes when they are per- 
manently located in the community and 
when they have economic security which will 
enable them to keep up interest and amorti- 
zation payments on the mortgage loans. At 
present, in case a home owner has to leave 
the city, disposition of his house will cause 
him trouble. He must either sell or rent it. 
In either event he may suffer losses. There- 
fore, many people who have the means to 
acquire a home prefer to live in rented 
quarters. 

But home ownership need not necessarily 
be individual home ownership; it can also 
be collective home ownership. Let us as- 
sume that a builder erects a development of 
100 homes of the same size. However, he 
does not intend to sell them individually; he 
forms a corporation and each prospect sub- 
scribes 1/100 of the capital stock. The pur- 
chaser as tenant-owner has to pay to the 
corporation as rent the same amount as he 
would have to pay as an individual owner in 
the form of interest and amortization re- 
turns, taxes, and insurance. He has to pay 
even more, because his rent would include a 
certain percentage for management and rent 
losses. But, if he gives up his home, his ob- 
ligation to pay rent is terminated after a 
relatively short time according to his pro- 
prietary lease and the corporation has to 
rent the dwelling anew. The former tenant- 
owner is still in possession of his stock, but 
he can sell it to his successor who will not 
be admitted to the corporation without be- 
ing a stockholder. 

Such a cooperative housing scheme is not 
new in this country. Most of the cooperative 
apartments, however, were only another 
form of real estate promotion and, except 
in one case, were not created to provide 
better housing at lower rentals for people 
with moderate incomes. Even had they 


pursued such ends, they would have been a 
failure because of the lack of proper financial 
institutions for inaugurating and supervis- 
ing such enterprises. Since no one will be 
inclined to subscribe for stock in a housing 
corporation which exists only on paper and 
in promises, the financial institution has to 
form the corporation and to take over the 
entire capital stock. After the dwellings have 
been completed or are under construction 
and the rentals seem to be satisfactory, it 
will be relatively easy to find prospects. 
Few of the future tenant-owners, however, 
will be able to pay the subscribed stock in a 
lump sum; most of them can only make in- 
stalments. But even when the financial in- 
stitution has been reimbursed for its entire 
outlay, its activities are not terminated. A 
tenant-owner moves and wants his money 
back. His successor again can only pay on 
the stock in instalments. Here the financial 
institution has to acquire the stock and sell 
it to the new tenant-owner on credit. The 
picture may become even more complicated. 
Suppose a tenant-owner who gives up his 
dwelling is two months in arrears with his 
rent. The dwelling remains vacant for an- 
other month before it can be rented again. 
The financial institution which purchases the 
stock has to deduct three months’ rent and 
forward the amount to the corporation which 
has a first lien on the stock. 

To secure good management, the financial 
institution would have the duty of perma- 
nent supervision and control of the housing 
corporation. In cooperative housing the 
position of the manager is rather difficult. 
He is at the same time the boss and the 
employee of the tenant-owners and responsi- 
ble to the board of directors elected by them. 
If the manager is lenient to the tenant- 
owners, he will be in favor with them, but 
this policy may endanger the corporation. 
If he is more concerned for the enterprise 
than for the welfare of the individual, he will 
be less well liked. Since the tenant-owners 
have neither knowledge of nor experience 
with housing management, it may be easy 
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for a demagogue to organize a faction among 
the tenant-owners with the purpose of dis- 
missing the manager and replacing him by 
the leader of the opposition. Such a change 
in management may break the corporation. 
To avoid this and other disturbances, the 
financial institution should be represented 
permanently on the board of directors. 

Such a cooperative housing venture is not 
a renting proposition in some fancy form. 
The dividends of the corporation are to be 
limited to 5% or 6% by statute, or still 
better, no dividend should be declared at all 
since the tenant-owners would have to pay 
it in their rentals. The propriety lease should 
state that the rentals can only be increased 
if required by higher expenses and that no 
tenant-owner can be dispossessed as long as 
he pays his rent according to the terms of 
the lease. Collective home ownership has all 
the advantages of individual home ownership 
except the possibility of selling at a profit, 
but it has none of its disadvantages. The 
equity is secured against losses and can be 
transformed into cash when the tenant rela- 
tionship is terminated. 

Housing developments can be erected in 
the form of one-family houses, detached, 
semi-detached or row houses, or in the form 
of apartment houses. The more dwellings 
they have, the lower are the expenses per 
dwelling for operating costs, rent losses, etc. 

I feel that savings and loan associations 
are the proper financial institutions to 
start, supervise, and control cooperative 
housing. If federal and state charters do not 
permit this kind of business, they could be 
amended. The advantages for the associa- 
tions would be the promotion of a more 
flexible form of ownership and a profitable 
investment which will liquidate itself in a 
relatively short time. 

The amount of capital stock in total, and 
for each tenant-owner, depends on the per- 
centage of mortgage loan to total cost which 
should be 85%, or even 90%. Assuming that 
the total cost of a dwelling amounts to 
$5,000, an equity of 10% would amount to 
$500. If a project of 500 dwelling units were 
built, the total capitalization would amount 
to $2,500,000, and the capital stock to 
$250,000. On this theory the savings and 
loan association would have to subscribe 
and pay for the entire capital stock, but prac- 
tically the cash required could be consider- 
ably reduced. Before the corporation can be 


formed, the land has to be selected, the 
plans have to be made, etc. Assuming that 
the price of the land would be $200,000, the 
landowner would be satisfied with a rela- 
tively small down-payment, take over the 
balance in capital stock of the corporation, 
and sell it to the savings and loan association 
sponsoring the project on terms synchronized 
with the expected instalments of the future 
tenant-owners. 

After the development is ready for occu- 
pancy each prospect would have to sub- 
scribe an average of $500 in capital stock, 
the exact amount varying with the size of 
the apartment. He would have to make a 
down-payment of at least $100 and pay 
instalments of at least $20 a month for 20 
subsequent months. In fact, he would pur- 
chase shares on credit from the association 
and he would have to pay 6% interest on 
the balance, whereas dividends, if any, would 
be credited to him. Initial and monthly pay- 
ments on the stock would be collected by 
the corporation and forwarded to the asso- 
ciation. 

The mortgage loan at 90% of the total 
cost of $2,500,000 would amount to $2,250,- 
000. The average savings and loan associa- 
tion would not be able to make such a large 
loan. But it could be subdivided into smaller 
shares to be taken over by several associa- 
tions. 

Only a relatively small number of large- 
scale housing developments on an economic, 
self-liquidating basis are in existence in this 
country. Some of them were financed by 
philanthropists and foundations, such as 
the Michigan Garden Apartments in Chi- 
cago, by the late Julius Rosenwald. In past 
years PWA made loans to eight limited- 
dividend housing corporations in amounts ap- 
proximating 85% of total cost, but changed 
its policy to federally owned, subsidized 
housing projects for low-income groups. At 
present, the Rental Housing Division of the 
FHA insures mortgages on large-scale hous- 
ing projects up to 80% of total cost. The 
real accomplishment of this division is not 
the insurance, but rather the technical, ar- 
chitectural, and financial examination and 
revision of the projects. If the rentals of 
such developments in large cities would not 
exceed $11 or $12 per room per month, as 
in the limited-dividend projects financed 
with PWA loans, they would also be 100% 
rented. The percentage of occupancy will 
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be equally high even in the event of another 
depression. Under such circumstances cer- 
tainly a number of tenant-owners will be 
unable to fulfill the terms of their leases. 
However, many others paying $25 per room 
per month will be only too glad to find living 
quarters for half of this amount. 
Large-scale housing is even more of a 
necessity in this country with its hot sum- 
mers and its noisy streets than in Europe 
where the climate is more moderate and the 
number of cars and trucks is much less. 
Large-scale housing as, for example, apart- 
ment buildings covering at the most 40% of 
the land, with cross-ventilation for each 
apartment, large interior courts and play- 
grounds for the children, represents great 
progress in comparison with the average 
rivately owned and operated apartment 
ouse. Large-scale housing contributes con- 
siderably toward the improvement of the 
living conditions and health of its occupants. 
If the houses are solidly built and are 
furnished with modern equipment, their life- 
time can be estimated at 50 years and the 
sigan of amortization of the mortgage can 
e extended correspondingly. It would be 
wrong, however, to amortize mortgage loans 
on large-scale housing in the same way as 
for one-family houses—namely, by pay- 
ment of an annuity (monthly, quarterly, or 
semi-annually) during the entire amortiza- 
tion period. It seems advisable to amortize 
each year 2% of the principal and to pay 
interest merely on the balance. In the first 
year interest payments on the assumed 
mortgage of $2,250,000 at a rate of 44% 
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would amount to $101,250, and the amorti- 
zation payments to $45,000. In the second 
year the balance would be $2,205,000; inter- 
est payments would amount to $99,225. The 
amortization would remain the same at 
$45,000. After five years the mortgage would 
have been reduced to $2,025,000, and the 
interest payments to $91,125, i.e.. a saving 
of $8,100 or almost $16 per dwelling. The 
rentals could thus be reduced from year to 
year or at least after a certain number of 
years. A continuous rent reduction seems 
necessary, since the buildings become older 
and the apartments less attractive. This type 
of amortization means higher payments in 
the beginning, but a lasting benefit for the 
tenant-owners, the corporation, and the 
mortgagee in future years. Relatively low 
rentals after occupancy and decreasing 
rentals in later years are the best protection 
for the mortgagee and make unnecessary 
insurance and the premium of % of 1% an- 
nually. 

Finally, it may be interesting to note that 
President Roosevelt has already mentioned 
in a press conference! the possibility of work- 
ing out some system on the building and 
loan association principle which will pro- 
vide for a savings opportunity and at the 
same time furnish financing funds for con- 
struction of houses for rent. 


Jutius FLEISCHMANN 
Doctor of Political Economy, 
University of Freiburg 


1See Architectual Forum, August, 1937, p. 2. 


The New Housing Act 


N SEPTEMBER 1 the President’s 

signature transformed the Wagner- 
Steagall Bill into the United States Housing 
Act of 1937.1 Unquestionably this law is one 
of the most important pieces of housing 
legislation enacted in this country. For the 
first time the Federal Government has out- 
lined a long-term program and established a 
continuing agency for improvement of low- 
rent housing, thus giving it at last the 
national status granted years ago to middle- 
class housing, home ownership, etc. Although 
evaluation of the Act must wait upon ac- 
cumulation of some experience under its 
operation, some appraisal may be attempted 
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after an examination of its more important 
provisions. 


Provisions of the Act 


Objective. The purpose of the Act is to give 
federal p alte aid to state and local 
housing authorities providing decent housing 
for families. 

“who are in the lowest income group and who cannot 
afford to pay enough to cause private enterprise in their 
locality or metropolitan area to build an adequate 
supply of decent, safe and sanitary dwellings for their 
use.” 


Housing shall be made available through the 
Authority only to families whose net income 
is less than five times the rental, including 
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heat, light, water and cooking fuel; for 
families with three or more minor depend- 
ents, the limit is six times rental. 

Administration. The Act created the 
United States Housing Authority in the 
Department of the Interior, under the 
general supervision of the Secretary. The 
Authority is a body corporate of perpetual 
duration and its powers are exercised by an 
Administrator appointed by the President 
with the consent of the Senate.? 

Employees of the Authority receiving less 
than $1,980 per year are to be appointed 
under civil service laws. All others are to be 
appointed by the Administrator without 
regard to civil service. Appointees receiving 
more than $7,500 per year must be con- 
firmed by the Senate. 

Financing of the Authority. An appropria- 
tion of $26,000,000 was authorized for the 
fiscal year ending June 30, 1938. Of this 
amount $1,000,000 (which was included in 
the last Deficiency Appropriation Bill) is for 
capital stock of the Authority. 

he Authority may issue obligations 
guaranteed by the United States both as to 
interest and principal in amounts not to 
exceed $100,000,000 on or after the date of 
enactment, an additional $200,000,000 on or 
after July 1, 1938, and still another $200,- 
000,000 on or after July 1, 1939. Maturity of 
these obligations may not exceed 60 years 
and the rate of interest shall not be more 
than 4%. Proceeds of the bond issue are not 
available for subsidies, and not more than 
10% of the Authority’s funds for loans, capi- 
tal grants, or annual contributions may be 
expended in any one state. 

Loans. Loans may be made to local and 
state housing authorities for the develop- 
ment, acquisition, or administration of low- 
rent housing or slum-clearance projects. If 
capital grants or annual contributions are 
also made, the Authority’s loan may not 
exceed 90% of the development or acquisi- 
tion cost. By implication the Authority’s 
loans may be 100% of cost if not accom- 
panied by grants or annual contributions. 
Term of loans may not exceed 60 years and 
the interest rate may not be less than the 
going federal rate at the time the loan is 
made, plus % of 1%. The character of the 


2 The term of the Administrator is five years and his 
salary $10,000 per year. He may be removed from office 
by the President for neglect of duty or malfeasance. 
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security is left to the discretion of the 
Authority. 

Annual Contributions. Annual grants are 
authorized to supplement rents collected by 
local authorities. The contributions are to be 
limited by the Authority to the amount and 
period necessary to assure the low-rent 
character of the development. Under no 
circumstances may the annual contribution 
exceed the yield at the federal going rate 
plus 1% upon development or acquisition 
cost. 

The term of the annual contributions may 
not exceed 60 years. If it is greater than 
20 years, the Authority shall reserve the 
right to re-examine and, if necessary, to 
readjust amounts at the end of 10 years and 
every five years thereafter. Subject to this 
provision, annual contributions must be in 
fixed and uniform amounts. The Authority’s 
power to enter into contracts for annual 
contributions is limited to $20,000,000 over 
a period of substantially three years. 

Capital Grants. Upon request of a local 
housing agency approved by the United 
States Authority a rather involved system 
of capital grants may be substituted for 
annual contributions to assure low rents. 
The Authority’s capital grant may not 
exceed 25% of the project’s cost. In addition, 
the President may allocate to the Authority 
from unemployment relief funds an addi- 
tional grant to be expended for labor on the 
development. This additional grant may not 
exceed 15% of cost. No federal capital grant 
may be made unless the state or local govern- 
ments make a grant of 20%. This local grant 
may be in the form of cash, land, or the 
capitalized value of community facilities, tax 
remissions, or tax exemptions. Federal capital 
grants are limited to $30,000,000 during a 
period of substantially three years. 

Local Annual Contributions. The Au- 
thority may make no annual contributions 
to supplement rents unless the state or local 
governments shall contribute “in the form 
of cash or tax remissions, general or special, 
or tax exemptions, at least 20 per centum of 
the annual contributions herein provided.” 

Existing Projects. The President may 
transfer to the Authority any right or title 
held by an agency of the Federal Govern- 
ment in any housing or slum-clearance 
project. He may also transfer any of the 
assets, records, libraries, materials, and any 
unexpended balances of funds allocated to 
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such agencies for housing or slum-clearance 
activities, or any employees engaged in such 
work. Subject to the provisions of this Act, 
the Authority may continue any or all 
activities undertaken in connection with 
projects so transferred. 

Projects transferred or acquired by the 
Authority shall be sold or leased ‘‘as soon as 
—— Sale may be only to state or 
ocal housing authorities. After sale a project 
shall be eligible for loans, grants, or annual 
contributions. Sale price shall be not less 
than a fair value of the project for low-rent 
housing purposes less depreciation. 

Low Rents. The Authority has broad 
powers to assure the low-rent character of 
projects financed by it. These include the 
right, upon substantial breach of agreement 
to maintain low rents, to raise the interest 
rate on loans, or to declare the unpaid 
pene due at once, or to terminate annual 
contributions. 

Furthermore, the Authority is under a 
triple limitation on construction costs: 
(a) projects may “not be of elaborate or 
expensive design or materials”; (b) the 
average construction cost per dwelling unit 
in any project may not exceed the average 
cost of units privately produced in the same 
locality under building laws applicable to 
the housing project and under similar Jabor 
standards; (c) in addition, in cities under 
500,000 population construction cost may 
not exceed $4,000 per dwelling unit or $1,000 
per room. In larger cities the figures are 
$5,000 per family unit and $1,250 per room. 
These cost figures exclude land, demolition 
costs, and non-dwelling facilities, which are 
site development, improvements and facili- 
ties Jocated outside building walls, e.g., 
sidewalks, utilities, roads, etc. 

Slum Clearance. Projects subsidized by 
the Authority must include the demolition 
and effective closing or the compulsory 
repair and improvement of unsafe and in- 
sanitary dwellings substantially equal in 
number to the units to be constructed. The 
Authority, however, may defer this elimina- 
tion of unfit buildings under conditions of 
of shortage “‘so acute as to force dangerous 
overcrowding of such families.”’ 

Labor Standards. Labor employed on 
projects assisted by the Authority is assured 
prevailing wages and standard working 
conditions. 

Omissions. The Act makes no provision 
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for demonstration projects, for loans to 
limited-dividend or cooperative housing 
organizations, for a statutory advisory com- 
mittee to the Administrator, nor for mem- 
bers of the Authority in addition to the 
Administrator. Finally, the Act sets forth 
no standards emphasizing the relation of 
projects to existing or planned city growth. 


Will It Work? 


Although some important sections are 
open to different interpretations, my answer 
to this question is “Yes.”’ Like the reports 
of Mark Twain’s death, the rumors of the 
assassination or mutilation of the housing 
bill have been greatly exaggerated. Some of 
this exaggeration has come from detractors 
of the Administration; some of it from 
enthusiastic and well-intentioned housers, 
whose ideas of what the bill ought to be are 
considerably clearer than their under- 
standing of what actually has been provided. 
Many of the statements have been unfair 
to the sponsors of the bill and unless counter- 
acted at once may do much harm. Several 
points which have been heralded as ruining 
the bill or which actually do present sub- 
stantial difficulties may be noted briefly. 

Local Contributions. Perhaps the most 
dangerous provision in the House draft was 
the limit of federal loans to 85% of the 
development cost of subsidized projects. 
This plus the provision that federal loans 
had to be on first mortgage security practi- 
cally meant that local communities would 
have to make a 15% capital contribution in 
cash or land. This would have stopped 
housing in many, probably in most, cities. 
The final draft increases the allowable 
federal loan to g0% and permits the Author- 
ity to take less than a first lien. Thus a well- 
run local authority should be able to borrow 
the 10% either from city funds or private 
sources. 

Annual Contributions. The requirement of 
a 20% annual contribution by state or local 
governments in the final draft is ambiguously 
worded but, since it includes tax remissions 
or exemptions, it should not be unduly 
burdensome on most localities, particularly 
the larger ones. Recognition of the principle 
of local contributions ought to make for 
greater local interest and responsibility, as 
well as less strict regulation on some points 
by the federal agency. 

Cost Limitations. The flat-cost limits un- 
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doubtedly are bad. They should not prohibit 
building, however, and in so far as they add 
to the forces emphasizing the reduction of 
capital costs, they are not an unmixed evil. 

Civil Service. The civil service provisions 
are a messy compromise that will satisfy no 
one. Exempting from civil service all the 
important jobs in the Authority seems par- 
ticularly unfortunate, both because (a) ex- 
ceptionally able and skilled people are 
needed to administer a measure of this com- 
plexity, and (b) with the reduction in person- 
nel of many Washington agencies under 
way, the pressure on Congressmen to 
relocate their friends and constituents is 
particularly strong. 

Slum Clearance. The requirement of slum 
clearance equal to new construction seems 
to me to be unnecessary and indefensible in 
principle. It seems unnecessary because the 
emotional satisfaction from slum clearance 
will always assure this kind of project. (The 
danger rather is that too much slum 
clearance undertaken too quickly will bolster 
unjustified land values and result in poorly 
located projects.) It seems indefensible in 
principle because it must be based on the 
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erroneous assumption that the number of 
low-income families will not increase in the 
future. 

Also the section is not clearly phrased, 
because the requirement is that “the project”’ 
must include demolition, etc.; whereas the 
arguments of its proponents seemed to imply 
that a]l they wanted was an equal amount 
of demolition in a locality, whether done by 
the authority or by some other agency. 
Suppose, for example, that a city building 
department, possibly encouraged and helped 
by a local authority, were to tear down 700 
unfit buildings during a year. Could such 
demolition be counted as part of a local 
authority’s project for which financial aid 
might be sought from the United States 
Authority? 

The provision deferring application of this 
requirement in times of shortage, however, 
will take off much of the curse until further 
consideration will result in a more reasonable 
provision. 

Coteman Woopsury 


Director, National Association 
of Housing Officials 
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The Farm Tenancy Act 


cye of the important pieces of legisla- 
tion enacted during the last Congres- 
sional session was the Bankhead-Jones Farm 
Tenant Act.! The purpose of the Act is to 
“promote more secure occupancy of farms 
and farm homes, to correct the economic 
instability resulting from some present forms 
of farm tenancy....’’ To carry out these 
purposes the Farmers’ Home Corporation is 
created and a very considerable portion of 
the Act (Title IV) is devoted to the organ- 
ization and operation of that Corporation. 
Two other sections have to do with Rehabili- 
tation Loans (Title II) and the Retirement 
of Submarginal Land (Title ITI). 

Of immediate interest, however, is Title I 
containing the Farm Tenant Provisions. It 
is still too soon to judge the effectiveness of 
the legislation; much will depend upon the 
way in which it is administered. But it is 
worth while to review the farm tenancy pro- 
visions and the announcements that have 
been made to date concerning the use of ap- 
propriations already voted. 

Under the new law the Secretary of Agri- 
culture is authorized to make loans to aid 
people in acquiring farms. Persons eligible 
for such aid are limited to those who are now 
or have recently been obtaining the major 
sw we: of their income from farming. Other 
imitations on eligibility are found in the 
preference for married persons, persons with 
dependent families, persons able to make an 
initial down payment, or persons having 
stock and equipment necessary for farming 
operations. Loans may also be made only on 
farms which are units of economic size. 

To assist the Secretary to carry out these 
stipulations regarding farm loans, he is 
authorized to appoint county committees 
(§42) which shall examine the applicants and 
also examine and appraise the farms on 
which loans are sought. 

After certification of both applicant and 
farm a loan may be made, sufficient to per- 
mit acquisition of the farm and to make 
necessary repairs, but not in excess of the 
value of the farm as certified by the County 
Committee. 


1 Public, No. 210, 75th Cong., Ist sess. 


Security for the loan shall be a first mort- 
gage or deed of trust. The loan together with 
interest at 3% shall be amortized within a 
period not to exceed 40 years, according to 
schedules prepared by the Secretary. Other 
conditions to protect the security and to in- 
sure maintenance and economic operation of 
the farm may be prescribed by the Secretary. 
The penalty for violation of any of these 
conditions shall be demand for immediate 
payment of the unpaid balance of the loan. 

The remaining sections of Title I provide 
(1) for the equitable distribution of the an- 
nual appropriations under the Act “among 
the several States and Territories on the 
basis of farm population and prevalence of 
tenancy, as determined by the Secretary’’; 
(2) for avoidance of production expansion in 
conflict with the Soil Conservation and Do- 
mestic Allotment Act; and (3) for appropria- 
tions not to exceed $10,000,000 for the fiscal 
year ending June 30, 1938, not to exceed 
$25,000,000 for the fiscal year ending June 
30, 1939, and not to exceed $50,000,000 for 
each fiscal year thereafter. 

A good deal of interest attaches to how 
these appropriations will be used; to the 
manner of their apportionment among the 
states; and whether for demonstration pur- 
poses or for direct loans. A release from the 
Department of Agriculture dated October 8, 
1937 announces that $9,500,000 of the 
$10,000,000? for the current year will be 
made available for loans in about 300 coun- 
ties. The specific counties in which loans will 
be made will be determined by the Secretary 
upon recommendation from the Farm Se- 
curity Advisory Committees in the several 
states. Furthermore, “the number of loans 
per county shall not be less than five nor 
more than ten, except in states in which the 
total number of loans shall be less than five.” 

This same release also shows the allotment 
of the $9,500,000 for 1937-38 among the 48 
states, three territories, and the District of 
Columbia. The distribution has apparently 
been made on the basis of farm population 
and the prevalence of tenancy, as stipulated 


2 The remaining $500,000 of this year’s appropriation 
has been set aside for administrative expenses. 
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in the Act. It is interesting to note that al- 
most 70% ($6,600,532 or 69.4%) of the total 
appropriation has been allotted to the major 
grain- and cotton-growing states. The eight 
leading cotton states have been assigned 
$4,606,385 or an average of $575,798 each, 
while the eight major grain- (mostly 
corn) producing states have been assigned 
$1,994,147 or an average of $249,268 each. 

any questions will arise which will have 
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to wait upon further announcement of ad- 
ministrative policies and the accumulation 
of some experience under operation of the 
Act. The Yourna/ proposes to follow the sub- 
ject closely and a ta issue will carry 
analysis of the Act in relation to special prob- 
lems of tenancy in the Corn Belt and in the 
Cotton Belt. 
HE.en C. Moncnow 


Of the Fournal Staff. 


Rural Zoning Legislation in Tennessee 


ONING outside the limits of the incor- 

porated area of cities in Tennessee was 
first authorized by the Legislature in 1931. 
A private act! conferred upon the City Coun- 
cil of Memphis and the Shelby County 
Quarterly Court the authority to zone, by 
joint action, the area within five miles of but 
outside the corporate limits of the city of 
Memphis. Another act? was passed in 1935 
extending the zoning authority of the Quar- 
terly County Court to the entire unincor- 
porated area of Shelby County. These acts 
were designed primarily to provide for 
planned and regulated development within 
the expanding metropolitan area of Mem- 
phis. Considerable progress has been made 
in the preparation of zoning plans for Shelby 
County. 


State Planning Legislation 


The activities of the Tennessee Valley 
Authority, established in 1933, have been 
responsible for a marked stimulation of in- 
terest in planning and zoning in Tennessee. 
The Tennessee Valley Commission? was cre- 
ated by a resolution of the Tennessee Legis- 
lature to represent the State in all matters 
Eenwinn to development of the Tennessee 

alley, and to cooperate with the Federal 
Government. This Commission supported a 
number of bills, 11 of which were passed 
during the 1935 session of the Legislature, 
designed primarily to promote closer cooper- 
ation with the TVA. Five of these bills dealt 
primarily with conditions immediately af- 
fecting the work of the TVA, such as facili- 
tating acquisition by cities and counties of 
electric distribution plants for TVA power, 
and the others were enabling acts designed 


1 Private Acts 1931, c. 613. 

2 Private Acts 1935, c. 625. 

3 Later (April, 1934) designated by the Governor as 
the Tennessee State Planning Board. 


to give the State, its counties, cities, and 
towns the benefit of the planning board ac- 
tivities of the Federal Government, both 
through the work of the TVA as well as 
through other means. 

The legislation providing for the creation 
and establishment of the Tennessee State 
Planning Commission and for regional plan- 
ning commissions has been discussed in a 
previous issue of this Yournal.4 Under the 
terms of this legislation the State Planning 
Commission has set up and defined the 
boundaries of four planning regions and es- 
tablished regional planning commissions 
therefor. One of the regions embraces an area 
within five miles of the corporate limits of 
Nashville; each of two other regions consists 
of an entire county—Hamilton and Shelby 
counties in which are located the cities of 
Chattanooga and Memphis, respectively; 
one region consists of the five counties in the 
extreme northeastern corner of the State. 
Since the Planning Commission has had 
neither money nor facilities for comprehen- 
sive planning covering the entire State, it has 
settled on these four regions which it con- 
siders ideally adapted for localized planning 
purposes. This approach provides for much- 
needed experimentation in regional planning 
before attempting to cover the larger area. 
It is expected that the plans devised by these 
regional commissions will be incorporated 
into a general state-wide plan by the State 
Planning Commission. 


State-Wide Zoning Enabling Legislation 


The 1935 session of the Legislature passed 
a rural zoning enabling act® empowering the 
quarterly county court of any county 


4 See Baker, J. A., “The Tennessee State Planning 
Commission,” 12 Fournal of Land & Public Utility 
Economics 315-316 (August, 1936). 

5 Public Acts 1935, Cc. 33. 
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“to regulate by districts or zones, in portions of such 
county lying outside of municipal corporations, the lo- 
cation, height and size of buildings and other structures, 
the percentage of lots that may be occupied, the sizes 
of yards, courts and other open spaces, the density and 
distribution of population, the location and uses of 
buildings and structures for trade, industry, residence, 
recreation or other purposes and the uses of land for 
trade, industry, residence, recreation, agriculture, for- 
estry, soil conservation, water supply conservation and 
other purposes.” 


This act contained the provisions neces- 
sary to fulfill the requirements of adequate 
rural zoning enabling legislation, except that 
two provisions were inserted near the end of 
the act almost completely invalidating its 
usefulness for rural zoning. These provisions, 
clearly not in line with the general intent of 
the act and obviously inserted to prevent 
adoption of the types of regulations for which 
the act was primarily designed, were: (1) 
“Nor shall this Act be construed as limiting 
or affecting in any way or controlling the 
agricultural uses of land,” and (2) ‘Provided, 
nothing in this Act shall be construed to in 
any way control or interfere with the use by 
any person of his own property or the rent- 
ing of same.” 

Passage of the zoning enabling act, in 
spite of its limitations, has stimulated 
further interest in zoning and zoning legis- 
lation. The Nashville Regional Planning 
Commission has made some progress in the 
preparation of zoning plans. The Hamilton 
County Regional Planning Commission has 
already given final approval to its county 
zoning plan and recommended it to the 
County Court for adoption under the au- 
thority granted by the 1935 zoning enabling 
act. Although this act is too strictly limited 
in its authorization to cover the types of 
regulations and restrictions desired by the 
Hamilton County Commission and citizens, 
it is hoped that public opinion, already en- 
lightened through numerous educational 
meetings, will prove to be effective in obtain- 
ing adherence to the zoning regulations. Re- 
cently it was reported that a property owner 
was planning “to erect a store on one of 
Lookout Mountain’s most beautiful scenic 
drives, much to the consternation of Moun- 
tain residents, who, not wanting their drive 
spoiled or their properties jeopardized, have 
protested vigorously to the commissioners of 
the township. They likely will stop him by 


6 Tennessee State Planning Commission, “Plan Top- 
ics,” Vol. II, No. 5, p. 11 (May, 1937). 


enforcing a little private zoning ordinance 
of their own, or by plain boycott.’ It is 
doubtful whether the zoning ordinance can 
be successfully enforced by public opinion 
alone; however, the effort to do so may prove 
an effective method of obtaining wider sup- 
port for enactment of additional zoning 
enabling legislation. Attempts were made 
during the 1937 session of the Legislature to 
obtain passage of private acts granting more 
adequate zoning authority to the County 
Courts of Davidson (in which the Nashville 
planning region is located) and Hamilton 
counties. These attempts failed because of 
opposition on the part of interests which 
feared they would be adversely affected by 
zoning ordinances. 


Private Acts Authorizing Zoning 


The Northeastern Tennessee Regional 
Planning Commission was more successful in 
obtaining passage of zoning enabling legisla- 
tion which it sponsored during the 1937 
legislative session. With the widespread sup- 
port of local citizens and members of the 
Regional Commission, private acts author- 
izing the quarterly county courts to adopt 
zoning ordinances were passed for each of 
the five counties’ in the Northeastern Re- 
gion. These acts contained the same grant of 
power to the quarterly county courts as the 
1935 zoning enabling act, quoted above. 
However, the five private acts of 1937 con- 
tained no provisions preventing the regula- 
tion of private property or agricultural uses 
of land, as did the earlier act. They clearly 
make adequate provision for both suburban 
zoning, applicable to territory adjacent to 
cities or in other intensively developed areas, 
and for strictly rural zoning. 

The regional planning commission is desig- 
nated as the agency to make and to certify 
to the county court a zoning plan, including 
both the text of a zoning resolution and 
zoning maps, representing the recommenda- 
tions of such planning commission for regula- 
tion by districts or zones of the subjects set 
forth in the grant of power. After certifica- 
tion of a zone plan from the regional plan- 
ning commission, the county court must 
hold a public hearing thereon before enact- 
ment of the zoning resolution. The county 
court can make no change in or departure 


7 Private Acts 1937, c’s. 901 (Washington), 902 
(Unicoi), 903 (Carter), 904 (Johnson), and 520 (Sulli- 
van). 
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from the text or maps as certified by the 
regional planning commission unless such 
change or departure be first approved by the 
planning commission, except by a favorable 
vote of a majority of the entire membership 
of the county court. Provision is made for 
amending the zoning map or resolution in 
the same manner as is followed in adopting 
the original resolution. 

Any county court which enacts zoning 
regulations must create a county board of 
zoning appeals of three or five members to 
“Sn appropriate cases and subject to appropriate prin- 
ciples, standards, rules, conditions, and safeguards set 
forth in the resolution, make special exceptions to the 
terms of the zoning regulations in harmony with their 
general purpose and intent. The county court may also 
authorize the board of appeals to interpret the zoning 
maps and pass upon disputed questions of lot lines or 
district boundary lines or similar questions as they arise 
in the administration of the zoning regulations.” 


The county court may provide for en- 
forcement of its zoning sich by with- 
holding building permits and, for such pur- 
pose, may establish and fill a position of 
county building commissioner. After the 
filling of such position, 

““4t shall be unlawful to erect, construct, reconstruct, 
alter or use any building or other structure without ob- 
taining a building permit from such county building 
commissioner, and such building commissioner shall not 
issue any permit unless the plans of and for the proposed 
erection, construction, reconstruction, alteration or use 
fully conform to all zoning regulations then in effect.” 


These provisions should be of great help in 
facilitating effective administration and en- 
forcement of zoning resolutions; but they 
may also form the basis for opposition to the 
adoption of zoning resolutions, particularly 
in strictly rural areas. Rural people may be 
extremely skeptical about the types of build- 
—— contemplated. 

he county zoning acts contain no pro- 
visions relative to the continuation of estab- 
lished non-conforming uses or the prepara- 
tion of a record of non-conforming uses exist- 


8 Tennessee State Planning Commission “Planning 
in Tennessee,” Bulletin No. 7, May, 1937. 
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ing at the time of enactment of the zoning 
resolution. 

Land classification is now being under- 
taken by the Northeastern Tennessee Re- 
gional Planning Commission preparatory to 
the drafting of zoning plans for the five 
counties. Numerous printed statements is- 
sued by the State Planning Commission in- 
dicate that emphasis is not being placed on 
comprehensive zoning of the strictly rural 
type as practiced in Wisconsin, but rather 
on zoning around cities, airports, highways, 
and recreational areas. According to a State 
Planning Commission report, 


“four things have been stressed by the Northeastern 
Tennessee Regional Planning Commission: maintaining 
and attracting permanent industrial plants; integrating 
and modernizing the region’s highway system; eliminat- 
ing hazardous and time-wasting crossings; and provid- 
ing for recreational areas at a convenient distance to the 
region’s greatest population centers. Up to now land 
classification has occupied a secondary place in planning 
activities.””® 
Conclusions 


Now that adequate rural zoning legislation 
has been enacted for five counties, it is ex- 
pected that more emphasis will be placed on 
strictly rural planning and zoning for agri- 
culture, forestry, recreation, and soil and 
water conservation. Although the existing 
legislation places little emphasis on partici- 
pation of local people in the development of 
zoning plans, the Planning Commission con- 
templates a thorough educational program 
through discussion group meetings and pub- 
lic hearings before submitting final plans to 
the county courts. Through this procedure 
it is hoped that demonstration of the feasi- 
bility of zoning as a desirable land-use 
measure may result both in the adoption of 
more comprehensive regulations in the coun- 
ties now having authority to zone, and in the 
enactment of zoning enabling legislation for 
other counties in the State. 

James H. MarsHatu 
Associate Agricultural Economist, 
Farm Security Administration, 
United States Department of Agriculture 


Control of Wind Erosion 


HE Kansas Soil Drifting Law men- 
tioned in the August, 1936 issue of this 
Journal: was declared unconstitutional dur- 
ing 1936 by the Kansas Supreme Court, 
which held that the act gave legislative 
power to the county commissioners who were 


authorized to “provide funds’’ to carry out 
the purposes of the act. 

1 See Wehrwein, George S., “Wind Erosion Legisla- 
tion in Texas and Kansas,” 12 Yournal of Land & 
Public Utility Economics 312-3. 
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A new act? which was passed during the 
1937 session of the Kansas Legislature 


declared it to be the duty of the owner of 


real property to prevent dust blowing there- 
from by planting perennial grasses, shrubs, 
or trees, annual or biennial crops, or by culti- 
vation. To carry out and make effective the 
purposes of the act, the secretary of the 
state board of agriculture is authorized to 
collect data on soil erosion, dust storms, and 
practical methods of prevention and to 
furnish such information to county commis- 
sioners and others. 

The county commissioners are authorized 
and directed to inspect land known to be 
blowing and, if injury is being done to near- 
by fields, to determine control methods to 
be used. Authorization is also given to enter 
upon such land and do such work, or employ 
persons to do such work, as may be necessary 
to control soil erosion and dust blowing. The 
cost of such work may be charged to the 
owner of the land, providing the owner fails 
to act after “reasonable’’ notice has been 
given to him. The cost for such work, not in 
excess of one dollar per acre per year, shall 
be assessed against such land, after hearing, 
and collected as are other taxes. 


An annual survey shall be made by the 
county commissioners to determine the ex- 
tent of wind erosion. The county commis- 
sioners shall consider control methods of a 
permanent nature which may be applied 
upon repeatedly blowing fields. After a 


2 Laws 1937, c. 189. 
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hearing, such control measures may be 
ordered to be applied. 

A “soil drifting fund” is authorized and 
created by levying a tax, not to exceed one 
mill on a dollar, on all real property and 
tangible personal property. 

The secretary of the state board of agri- 
culture has been made the agent of the state 
for the purpose of entering into any agree- 
ment with the Federal Government, or any 
agency thereof, for cooperation in efforts to 
prevent soil erosion by wind and dust storms 
produced thereby, and he is authorized to 
accept any money disbursed for that purpose 
by the Federal Government, or any of its 
agencies, and to distribute such money 
among the counties. 

Since the “‘soil drifting fund,” as provided 
by this act, will not be available until 
January 1, 1938, there has been very little 
activity under this law during 1937. A few 
counties, however, are tilling a moderate 
acreage and will charge the cost to the 
owner of the land. 

The Kansas Legislature also passed the 
model soil conservancy district law. The 
state committee has approved petitions 
asking for soil conservation districts to be 
organized in 11 counties located in the south- 
west corner of the State where the wind 
erosion problem is greatest. Referenda are 
now being called in these counties. 

E. H. TEAGARDEN 
District Agent, 
Extension Service, 
Kansas State College 
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The ‘‘Used and Useful”’ Doctrine Applied to Land 


IS a well established principle of rate- 
making that the property included in the 
rate-base of a public utility should be re- 
stricted to what is used and useful in furnish- 
ing utility service. But in the application of 
this principle courts and commissions are 
wont to exercise a wide discretion, influenced 
by various factors—including subconscious 
predilections of the tribunal. The general 
a for a long period, seems to have 
een lenient rather than rigorous; and utility 
companies have generally sought a very 
broad interpretation of the principle, in- 
cluding a perversion of the phrase “‘used and 
useful” into ‘‘used or useful,” which is in- 
clusive rather than restrictive in scope. 

As to the structural property—plant and 
equipment, exclusive of lJand—little attempt 
has been made to apply the principle of ‘used 
and useful” with the utmost strictness. 
Buildings, machinery, distribution systems, 
etc., included in the rate-base, have not been 
narrowed down to the items, or portions of 
them, which are literally and currently used; 
a reasonable provision for expanding use is 
common, and is consistent with the principle 
of fairness, provided that consideration be 
given not only to the question of what the 
utility has actually built, prudently and in 
good faith, but also to the further question 
of burdening a present number of consumers 
with a plant designed for a degree of use 
much greater than now exists. 

The question of fairness is complicated by 
the degree to which the valuation basis in- 
jects the element of speculative profit or 
loss on the part of cmeuliaies. With struc- 
tural property such speculation may be con- 
siderable, if reproduction cost is taken as the 
major element of value, rather than actual 
investment; but that is a matter of widely 
varying treatment. As to land, on the other 
hand, whether wisely or not, the almost uni- 
versal treatment is to include it in the rate- 
base at present market values, and not at 
cost; and it is therefore fully subject to the 
speculative influences that affect land values. 
These influences, furthermore, are funda- 
mentally different from the speculative ele- 
ments that affect structural values, particu- 


larly as to the degree of community influence; 
and in a growing community they produce a 
generally increasing tendency in land values, 
whereas structural values based on reproduc- 
tion fluctuate widely, up or down, with 
changing prices, improved equipment or 
construction methods, obsolescence, etc. A 
different attitude, therefore, as to unused 
property, seems justified in the case of land 
as contrasted with structural property. 

A guide to the proper treatment may be 
had if we examine the argument, sometimes 
heard on the part of utility counsel, that if 
the utility is not permitted to include in the 
rate-base such land as it has purchased for 
future use, it will have no incentive to make 
such purchases at favorable times and prices; 
and it is even claimed that both the utility 
and the consumer would suffer if such per- 
mission is not granted. This concern for the 
consumer becomes ludicrous, however, when 
we consider that when the use for the land 
develops he is to be charged with a return on 
the full value of the land at that time and not 
on the lower price at which it had been pre- 
sumably acquired; and an increase in price 
from time of acquisition to time of use is 
assumed, as there would otherwise be little 
if any reason for the early purchase. The util- 
ity’s position that the land be included in 
the rate-base defore its actual use means that 
the consumer would be expected to pay a 
return on constantly, or at least generally, 
increasing values, thus giving the utility in- 
creasing speculative profits during the period 
of non-use, as well as after use begins. 

There is some possibility that if a utility 
waits to purchase land, as, for example, to 
expand a plant site, until the land is actually 
needed, it would have to pay an excessive 
price, in the nature of a ho wi and if that 
price were included in the rate-base—a mat- 
ter of dubious propriety—the consumer 
would suffer; but whether this would offset 
the alternative burden of carrying the land 
from the date of an early purchase is ex- 
tremely doubtful. Moreover, in the case of 
land purchased in large tracts, where parts 
remain unused for a period of time, it 1s by 
no means unknown for a utility to claim an 
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added element of present value attributable 
to assembly, which is akin to the concept of 
hold-up prices. 

Under the prevailing practice of allowing 
full market value of land there is plenty of 
incentive to a utility to purchase land at 
favorable prices in advance of actual use, 
without including such land in the rate-base; 
for it obtains, or expects to obtain, the full 
benefit of an increase in land value, at the 
time of putting the land to use and including 
it in the rate-base. At the same time a check 
is placed upon unwise investments in land 
which may not be needed for a long time, if 
ever, as well as upon any tendency toward 
more questionable land speculation at the 
consumer’s expense. 


Public Utility Financing in 


LTHOUGH the third quarter is fre- 
quently a comparatively dull period as 
regards distribution of securities, the slump 
in public utility financing which occurred 
during the period under review undoubtedly 
is attributable in large measure to the severe 
decline of prices in the organized securities 
markets, particularly speculative issues, 
which began in August. Only two public 
utility issues, aggregating $11,500,000, were 
brought out during September. Volume was 
moderate in August but rather low in July. 
The third quarter total of $90,901,000 repre- 
sented a decline of 58.2% from the second 
uarter of this year and a decline of 71.1% 
rom the third quarter of 1936. Although the 
total volume was the smallest since the first 
quarter of 1935, the volume of new capital 
was the largest, except for the last quarter of 
1936, since the third quarter of 1932. 
erhaps the outstanding feature of public 
utility financing during the third quarter of 
1937 was the fact that $43,486,827, or 47.8% 
of the total volume, was classified as new 
capital. In the second quarter of this year 
new capital represented $34,006,282, or 
15.6% of the total volume. The quarterly 
volume of new capital financing during 1935 
and 1936 and the first half of 1937 ranged 
from $500,000 to $40,500,000, except for a 
total of about $49,500,000 in the last quarter 
of 1936. The ratio of new capital to total 
financing during 1935, 1936, and the first 
quarter of 1937 ranged from 4% to 7%. In 
view of the restricted volume during the 
quarter under review, it still cannot be de- 


If the utilities sought only a return on the 
actual investment in land, they could prop- 
erly ask to have the consumer pay such a re- 
turn on the actual cost of land acquired in 
advance of actual use, if the purchase was 
prudently made. But as long as they demand 
and receive a return on the full current 
market value of land actually in use, they 
stand to profit by the increase in value of 
land purchased in anticipation of future use, 
and the rule that a utility is entitled to a re- 
turn only on used and useful property should 
be fully and strictly applied in the case of 


land. 

H. M. Otmstep 
Consulting Engineer, 
Illinois Commerce Commission. 


the Third Quarter of 1937 


termined whether utility financing has defi- 
nitely turned away from a preponderance 
of refunding operations and will represent 
in larger measure the acquisition of fresh 
capital in the future. 

Public utility financing in the third 
quarter was characterized by the compara- 
tively small size of the issues and by the fre- 
quency of private distribution. The 17 issues 
making up the quarter’s total ranged from 
$100,000 to $28,900,000, with a median of 
$1,000,000 and an average of $5,347,000. 
Both of these measures are considerably be- 
low those for earlier periods reviewed.! Seven 
of the issues, totaling $19,151,000, were sold 
privately to institutional investors, and one 
issue of, $100,000 was offered directly to 
stockholders. Public offerings were therefore 
made in only nine instances, but these issues 
accounted for $71,650,000, or 78.7% of the 
total volume for the period. 

Of the 17 issues recorded for the third 
quarter, four were stocks, two were short- 
term debts, and 11 were long-term debts. 
Both of the short-term obligations bore 
serial maturities and were placed privately; 
one of the long-term debt issues was 
scheduled to mature serially. 

Long-Term Debt Financing. Eleven long- 
term debt issues were floated for an aggre- 
gate of $70,901,000. Of these issues, four 
which were sold privately are listed in Table 
I. The serial issue consisted of $1,600,000 
Serial Notes of the Ohio Public Service 


1 See references cited in footnote 2, infra. 
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TaBLe I. Summary OF Lonc-TERM Dest Issues PLaceED PrivaTELy, 
THIRD QUARTER, 1937 











Principal 


Company and Issue ‘Acnount 


Coupon 


Month 


Maturity 
of Sale 


Rate Date 





Iowa Public Service Co. 
First Mortgage 
Inter-State Water Co. 
First Mortgage 
The Kansas Electric Power Co. 
First Mortgage, Series A 
The Kansas Power Co. 
First Mortgage, Series A 


Total 


$1,000,006 
875,000 
500,000 


376,000 





$2,751,000 





5% 
4% 
3% 
5 1947 


July 
August 


July 


August 


1967 
1952 
1966 














Company, enema in equal annual amounts 
on August I, 1938 to 1947, inclusive; coupon 
rates ranged rom 3% to 4%; and the notes 
were offered at an average price of 101.558 
(average of all maturities). 

Six long-term debt issues which were 
offered publicly are analyzed in Table II. 
In view of the less favorable market condi- 
tions during the third quarter of 1937, it is 
pertinent to inquire how the weighted aver- 
ages for coupon rate, offering yield, cost of 
money, underwriters’ commissions, and in- 
cidental expenses for the present quarter 
compare with the corresponding quarterly 
averages during 1936 and the first half of 
1937. The answer is supplied by the tabula- 
tion below which shows the range of the 
quarterly averages for the six quarters prior 
to the period under review in comparison 
with the averages shown in Table II for the 


third quarter of 1937: 








Range, 1936 and 
First Half 
of 1937 


24m to 3. 827% 
33 


to 3.78 
3. = to 4.00 
2.02 


0.54 


Item 





Coupon rate 

Offering yield 

Cost of money 

Underwriters’ com- 
missions 

Incidental expenses 


to 2.26 
to 0.91 











The tabulation reveals that the present 
quarter’s averages fall within the ranges 
shown. It is interesting to note that in the 
case of underwriters’ commissions the pres- 
ent average is as low as any found during 
the past two years. 

Other Financing. The two short-term debt 
issues consisted of (1) $6,000,000 of Lone 
Star Gas Corporation 2% to 414% notes 


TaBLeE II. Summary AND ANALYSIS OF LONG-TERM DEBT IssuEs OFFERED PUBLICLY 
(Exciusive or SertaL Maturities), THIRD QUARTER, 1937 








Company and Issue Principal 
- Am 


Maturity 
ount Date 


(A) (C) (D) 


Month of 
ffering 


(E) 


Under 
writers’ 
Commis- 
sions* 
(H) 


Estimated 

Incidental 

Expenses* 
0) 


Offer- 
in) 

Yield 
(G) 


Proceeds 
to Com- 
pany* 
169) 





Offering 
Price* 


(F) 





Ohio Public Service Co. 


Westchester Lighting Co. 
General Mortgage 
Ohio Edison Company 
First Mortgage 
Rochester Gas & Elec. Corp. 
General Mortgage, Series H 
sh Gas Co. 
irst Mortgage 
National Gas & Elec. Corp. 
1st Lien Coll. Trust, Series B 
Weighted ‘Averages 
Totals§ 


8-1-62 
7-1-67 


$28,900,000 
July 


25,000,000 


8,500,000 | 9-1-67 


3,000,000 | 9-1-67 


750,000 | 6-1-52 | July 


400,000 | 6-1-47 














August 


September 
September 


August 


% 
102% 


102.50 


% 
3-84 


% % 


100.64 


% 
0.67t 
100.50] 1 


3-37 +02 


100.50 98.25 


3-97 
3.60 


5.28 


102.75 100.75 
92.00 


98.50 | 5.20 
102.17 | 3.69 


92.00 


94-50 
100.15 


























* Exp 
Computed on a bon ot pare basis using net proceeds per Column 
Pro rata share of to’ 


Commissions, $1,341,782; Proceeds to Company, $66,650,843; Estimated Inci 


ressed as a Percentage, of the principal amount et in Column (C). 


expenses on two or more issues by the same ices 
Totals which represent —— of actual amounts are: Principal saeant. 6 


550,000; Offering Price, $67,992,625; Underwriters 
dental Expenses, $562,254; Net Proceeds, $66,088,580. 
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maturing semi-annually to August 1, 1942, 
and (2) $10,000,000 of 134% to 4% notes of 
the same Corporation maturing on the same 
dates. In both instances the notes were 
taken directly by groups of banks. 

The four stock issues were: (1) 4,000 shares 
($100,000) of Naugatuck Water Company 
capital stock offered to stockholders at $25 
per share in August; (2) 8,000 shares 
($400,000) of New Mexico Gas Company 6% 
cumulative convertible preferred, $50 par 
value, offered at $45 per share in August; 
(3) 16,000 shares ($1,600,000) of Ohio Public 
Service Company 514% cumulative first pre- 
ferred stock, $100 par value, offered at $92.50 
per share in August; and (4) 20,000 oa 
($1,900,000) of Washington Gas Light Com- 
pany $4.50 cumulative convertible preferred 
stock, no par, offered at $95.00 per share 
under a prospectus dated June 23, 1937, 
but reported in July’s compilations. Net 
proceeds after commissions and expenses 
were $87.83 per share on the Ohio company’s 
issue and $90.76 per share on the Washing- 


2 For a description of the index and back figures 
through 1919 see “The Volume of Public Utility Fin- 
ancing, 1919-1935,” 11 Fournal of Land & Public 
Utility Economics 352-356 (November, 1935); 12 Ibid. 
91-94 (February, 1936); 12 Ibid. 208-210 (May, 1936); 


Rural Electrification 


ie reports of Wisconsin public utilities 
to the Public Service Commission re- 
garding rural lines constructed in 1936 have 
been summarized in Table I. This table 
shows data for each of the five companies 
which were most active in rural electrifica- 
tion, and for groups of other companies and 
municipal utilities. 

It will be observed that over 2,000 miles 
of new rural line were built in 1936, serving 
about 6,000 new customers. (Not all of these 
were farmers, however.) This is an average 
of three customers per mile. Most of this 
construction was 2,300 to 6,900 volts, and 
practically all lines were single-phase. The 
weighted average construction cost per mile 
as reported was $905, and per customer, 
$305. Cost per mile among the five com- 
panies building the major share of the lines 
varied from $758 to $1,100. The three com- 
el with lowest costs are affiliated, all 

eing subsidiaries of the North American 
Company. The weighted average cost per 
mile reported by these three companies was 
$806, and per customer, $298. Weighted 
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ton company’s issue. The net cost was thus 
6.26% and 4.96%, respectively. The New 
Mexico Gas Company issue did not repre- 
sent new financing and none of the proceeds 
was received by the Company. 


Index Number of Volume 


The index numbers? of volume of public 
utility financing for the third quarter of 
1937 are as follows: 








New 
Capital 


Refunding 
Capital 


, Total 
Period* Capital 
July 

August 
September 
Third Quarter 





21.55 1.45 
pee, 152.30 
8.64 nil 

10.89 51.25 


17.78 
30.64 

7.01 
18.48 














* The bases for these index numbers are as follows: monthly 
average, 1926 equals 100 for the monthly series; quarterly average, 
1926 equals 100 for the quarterly series; and the year’s total for 
1926 equals roo for the annual series. 


E. D. OsTRANDER 
Supervisor, Section of Rates and Research, 
Illinois Commerce Commission 


12 Ibid. 320-323 (Aug., 1936); 12 Ibid. 431-433 
(November, 1936); 13 [did. 71-77 (February, 1937); 13 
Ibid. 213-215 (May, 1937); and 13 Ibid. 320-322 
(August, 1937). 


in Wisconsin in 1936 


average customers per mile were 2.7. These 
companies built over 60% of the total rural 
lines constructed in Wisconsin in 1936. The 
territory served is mainly in the relatively 
more densely populated part of the State— 
namely, the southeastern corner. 

An interesting comparison may be made 
between the costs shown in Table I and a 
tabulation of costs per mile for REA rural 
lines which was recently published.! The 
median cost per mile for 86 projects was 
$979, but this includes many cases with sub- 
stantial amounts of multi-phase construc- 
tion, and represents a greater average cus- 
tomer density than the Wisconsin public 
utilities’ extensions. Taking only the projects 
with all single-phase lines and 3.5 or fewer 
customers per mile, costs in the REA tabu- 
lation varied from $856 to $925 per mile. 
Only three projects are covered by these 
specifications, however. There are 15 cases 


1M. O. Swanson, “Construction Practices and Costs 
—REA Rural Lines,” Electrical World, April 24, 1937, 
p. 60 (Vol. CVII, p. 1402). 
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Tas_e I. Wisconsin Exectric Urtizities, Rurav Evecrric 
Line ConsTRUCTION IN 1936 








structed 


Invest- 
ment 
per 
Customer 


Invest- 
ment 


per 
Mile 


Custom- 
ers 
Con- 
nected 





903.0 
348.1 
191.4 
176.9 
188.7 
142.7 

78.0 


Wisconsin Gas and Electric Co. 
Wisconsin Power and Light Co. 
Wisconsin Public Service Corp. 

The Milwaukee Elec. Railway & Lt. Co. 
Wisconsin-Michigan Power Co. 

Other private utilities* 

Municipal utilities 








Total 2,028.8 


$ 804 
1,100 
1,087 

758 
856 281 
1,078 307 
886 279 


2,258 
1,202 
635 
600 
574 
501 
248 


4 
WWWWWww Db 


$305 





LT dceceeta aates 
oa 


6,018 $ 905 


& 
° 




















* Excluding one company for which costs were not available. This company built 69.6 miles of rural line. 
Tt 54.4 miles were 2,300 volts, and .8 miles higher than 6,900 volts; .15 miles were 3-phase. 

t 31.6 miles were 2, 300 volts, and 2.5 miles higher than 6,900 volts. 

§ 2.9 miles were higher than 2,300 volts, and .3 miles were 3-phase. 


with less than 15% multi-phase lines to 
total, and 2.5 to 3.5 customers per mile. Cost 
per mile for this group ranged from $720 to 
$1,115, with the median at $893. 

It may be concluded that the costs 
achieved by the three Wisconsin subsidiaries 
of the North American Company average 
less per mile than comparable REA projects 
tabulated in the Electrical World. On the 
other hand, the other two Wisconsin private 
utilities listed separately in Table I have 
costs per mile above the REA average. 

Parenthetical mention has previously been 
made of the fact that the 6,000 customers 
added to new rural lines in 1936 do not all 
represent farms. These include many non- 
farm customers. On the other hand, this 
figure does not include rural customers added 
to existing lines during 1936. 

With the present state of customer sta- 
tistics it is possible to determine definitely 
only the number of “rural”’ customers, that 
is, those served at rural rates. These include 
many non-farm customers in rural territory, 
while as an offsetting item they exclude 
farms served at urban rates. At December 
31, 1936 the total number of rural customers 
served in Wisconsin was 47,862, having been 
increased by 6,072 in 1936. During the first 
six months of 1937, 6,336 rural customers 
were added, exceeding the entire year 1936. 
These additions brought the total rural cus- 
tomers served by private and municipal 

ublic utilities to 54,198 at June 30, 1937. 
his does not include approximately 500 


customers served by rural cooperatives at 
June 30, 1937, all added during 1937. 

It is estimated that at June 30, 1937 the 
non-farm customers served at rural rates 
were approximately equal to the farms 
served at urban rates, so that the total num- 
ber of rural customers may be taken as an 
approximate measure of the number of farms 
receiving electric service. On this basis, 
about 28% of the farms in Wisconsin with 
occupied dwellings were receiving electric 
service at June 30, 1937. It should not be 
concluded that the 72% of occupied farm 
dwellings not served are all potential cus- 
tomers. In some cases the density of farms 
is so low as to preclude the possibility of 
electric service without some form of sub- 
sidy. In other cases the cash income of the 
farmers is so small as to make the cost of 
electric service, without material decreases 
in present rates, almost prohibitive. 

The situation just mentioned is illustrated 
by the reported figures on number of un- 
served potential customers located within 
500 feet of existing lines at December 31, 
1936. These premises within easy reach of 
bo existing lines, but not taking service, 
averaged about 30% of the total rural cus- 
tomers serve.!. In this same connection it is 
interesting to note that about 75% of the 
rural customers added in 1936 were con- 
nected to lines built during this year, while 
the remaining 25% were connected to lines 
built prior to 1936. The fact that a large 
number of customers were added to lines al- 
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ready built indicates that many farmers 
have had electric service available without 
previously taking advantage of their oppor- 
tunity. It is to be expected that material 
numbers of these farmers will take electric 
service at some time in the future, but prob- 
ably 100% saturation of customers along 


427 


rural lines will not be achieved for many 
years. 


Barciay J. SICKLER 


Chief Statistician, 
Public Service Commission 
of Wisconsin 


State and Federal Regulation of Railroad Safety Devices 


ie BOTH the railroad and public utility 
fields state regulation generally preceded 
federal regulation; gradually the Federal 
Government enacted legislation which in 
many instances replaced or superseded state 
laws.! This loss of state jurisdiction has been 
noteworthy in the case of railroads, and at 
present the power of the states over aban- 
donment, rates, securities, and service has 
diminished to a mere shadow of its former 
importance. In the field of safety the Federal 
Government has virtually superseded the 
at of the states over safety appliances, 

ours of service, accident reports, and loco- 
motive equipment, and to a lesser degree 
over safety devices.? At the last session of 
Congress certain legislation which tended to 
increase the power of the Federal Govern- 
ment over safety devices and thereby di- 
minish, if not supplant, the power of the 
states in that field was enacted.’ The extent 
of this change will be discussed. 

When the Federal Government legislates 
over a subject of interstate commerce which 
the states are occupying, two questions will 
determine whether federal action has super- 
seded state action. (1) Is there an actual 
conflict in the legislation of both sovereign 
powers? (2) If so, has the time when Con- 

ress will act through a commission been de- 
erred so that the state regulations are in 
effect until the federal authorities act? These 
will be discussed in the order named. 

In Napier v. Atlantic Coast Line it was 
contended that state statutes relating to cab 
curtains and automatic doors to fire boxes 
of locomotives were not superseded by the 
Federal Locomotive Boiler Inspection Act. 
The Court denied this contention and stated 


1 Biklée, “The Silence of Congress,” 41 Harvard Law 
Review 200 (1927). 

2 The authorities are collected and discussed in Mar- 
golius, ““The Interstate Commerce Commission and the 
Development of Safety Legislation,” 5 George Washing- 
ton Law Review 712, 737 (1937) and 1 Sharfman, The 


that the Federal Government had occupied 
the field of regulating locomotive equipment 
used on a highway of interstate commerce so 
as to preclude state regulation: 


“The federal and state statutes are directed to the 
same subject—the equipment of locomotives. They 
operate upon the same object. .. . We hold that state 
legislation is precluded, because the Boiler Inspection 
Act, as we construe it, was intended to occupy the field. 
The broad scope of the authority conferred upon the 
commission leads to that conclusion. Because the stand- 
ard set by the Commission must prevail, requirements 
by the states are precluded, however commendable or 
however different their purpose. ... 

“Tf the protection now afforded by the Commission’s 
rules is deemed inadequate, application for relief must 
be made to it. The Commission’s power is ample. Ob- 
viously, the rules to be prescribed for this purpose need 
not be uniform throughout the United States; or at all 
seasons, or for all classes of service.’”’ (272 U.S. 605 at 
612-613.) 


Section 26 of the Interstate Commerce Act 
formerly authorized the Commission to 
order installation of “automatic train-stop 
or train-control devices or other safety de- 
vices.’® Under the recent amendment to 
that section the Commission may order the 
installation of “the block signal system, in- 
terlocking, automatic train-stop, train-con- 
trol, and/or cab-signal devices, and/or other 
similar appliances, methods and systems in- 
tended to promote the safety of railroad 
operation.” In addition, subsection (b) of the 
amended section provides that the systems 
or devices in effect at the time of enactment 
or thereafter installed may not be discon- 
tinued or “‘materially modified”’ without con- 
sent of the Commission. The amendment 
provides in subsection (c) for early filing of 


Interstate Commerce Commission (New York: Common- 
wealth Fund, 1931), p. 245. 

3 Public No. 378, 75 Cong., Ist sess., approved Aug. 
26, 1937. This amended Sec. 26 of the Interstate Com- 
merce Act, 41 Stat. 456 (1920); 49 U.S.C. 26 (1934). 

4272 US. 605 (1926). 

5 See footnote 3. 
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the carriers’ rules and standards and ap- 
proval of these or any changes by the Com- 
mission. Where the carrier neglects to 
comply with the filing provisions, the Com- 
mission may prepare rules and standards for 
the carrier and the same will be binding on 
the railroad. Furthermore, ample power to 
revise rules and standards of the carrier is 
given to the Commission. Subsections (d) 
and (e) provide for inspection, repair, and 
proper maintenance. Reports of failure to 
operate and of accidents resulting from such 
failures are required; the Commission may 
investigate the facts concerning the acci- 
dent. Broad powers of enforcement are con- 
ferred under subsections (g) and (h). 
Viewing these provisions in the light of 
court decisions involving the question as to 
whether federal regulation had superseded 
state legislation on safety, it appears that 
the Federal Government has occupied the 
field to the exclusion of the states in the 
matter of block-signal systems, interlocking, 
automatic train-stop, train-control, or cab- 
signal devices.® Use of the terms “and/or 
similar appliances, methods and systems in- 
tended to promote the safety of railroad 
operation”’ strengthens the argument that 
the Federal Government intended to cover 
the entire field’ of safety of train operation 
and to supersede all state regulation.® 
Assuming that the power of the state has 
been superseded by the amendment of Sec- 
tion 26, the question is whether the change 
takes place immediately or at some future 
date. In Smith v. Illinois Bell Tel. Co. it 
was contended that, since Congress had 
granted jurisdiction to the I.C.C. over de- 


6 Napier v. Atlantic Coast Line, 272 U.S. 605 (1926); 
Pa. R.R. Co. v. P.S.C. of Pa., 250 U.S. 566 (1919); 
Northern Pac. Ry. Co. ». State of Washington, 222 U.S. 
370 (1912); Staten Island R.T. Ry. Co. v. P.S.C. of N.Y., 
16 F (2nd) 313 (1926). The amended Section 26 which 
is part of the Interstate Commerce Act will probably 
be interpreted like similar terms of the safety acts 
rather than those in other sections of the Interstate 
Commerce Act. Most of the safety acts are independent 
statutes. See U.S. v. Colorado && N.W. Ry. Co., 157 
Fed. 321, 330 (1907). In view of the above mentioned 
cases it is highly probable that the courts will sustain 
Sec. 26 as amended. 

7 Prior to the recent amendment Sec. 26 included 
train-stop, train-control or other safety devices. In Inter- 
national Great Northern etc. v. Railroad Commission etc., 
271 S.W. 1084 (1926), affd. per curiam 275 U.S. 503, 
it was held that the states retained jurisdiction over 
interlocking devices and that the statute related only 
to devices to prevent collisions on the same track. See 
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preciation rates of telephone companies do- 
ing an interstate business, the states lost 
their jurisdiction over depreciation rates. 
The federal commission had the matter 
under consideration for many years but had 
not made a final determination of the rates. 
The Court denied this contention, saying 
that “until action has been taken which 
could be deemed validly to affect the amount 
to be charged to depreciation’’ the state re- 
tained jurisdiction over these rates. It is 
difficult to use a similar argument concerning 
the amendment to Section 26 which we have 
been discussing. For example, in subsection 
(b) it is provided that 


“block signal systems, interlocking, automatic train 
stop, train control, and cab-signal devices in use on the 
date of the enactment of this amendatory provision or 
such systems or devices hereinafter installed may not 
be discontinued or materially modified by carriers 
without approval of the Commission.” 


This practically “freezes” the present state 
and carrier regulations pending consent by 
the I.C.C. While this provision and the 
other subsections discussed above show that 
Congress intended that state regulations 
should be superseded immediately, it might 
be argued that, since subsection (b) em- 
powers the Commission to order installation 
of an interlocking device “after investiga- 
tion, if found in the public interest,’’ the 
states could order an installation before the 
I.C.C. finally acts and determines whether 
to order one. But if the state ordered an in- 
stallation after the enactment and the I.C.C. 
later found there was no need for it “in the 


Sharfman, op. cit., at page 280 for a description of the 
enforcement of Sec. 26 up to 1931. 

8 No attempt has been made to ascertain what states 
have been regulating these devices. Illinois has promul- 
gated elaborate rules and regulations governing con- 
struction, maintenance, and operation of interlocking 
plants. See General Order No. 6 dated Jan. 1, 1914, 
since adopted by the present Commission. What ap- 
pears to be an order of the Wisconsin Commission, 
probably issued subsequent to the amendment to Sec. 
26 of the Interstate Commerce Act and relating to an 
interlocking plant is Re Chicago, Mil., St. P. & Pacific 
R.R. Co. (2-R-681), summarized in Pudlic Utilities 
Fortnightly, October 14, 1937, p. 510. 

9 If the federal act becomes effective by its express 
provisions at a future date, it has been held that state 
action is superseded at the time of enactment. (R.R. 
Com. v. Greyhound, 92 S.W. (2nd) 296, 15 P.U.R. (N.S.) 
504 (1936).) 

10 282 U.S. 133 (1930); see also Northwestern Bell v. 
Nebraska, 297 U.S. 471 (1936). 





PUBLIC UTILITIES DEPARTMENT 


public interest,”’ the I.C.C. could then au- 
thorize discontinuance of the device and 
state regulation would be futile. Further- 
more, the proviso in that subsection forbids 
discontinuance or material modification 
without consent of the I.C.C. Therefore, 
any such action by a carrier either voluntary 
or pursuant to order of the state would sub- 
ject the carrier to a penalty unless consent 
of the I.C.C. was first obtained. 

Section 26 originally included any “carvier 
by railroad’’; as amended it excludes “any 
street, interurban, or suburban electric rail- 
way unless such railway is operated as a 
part of a general steam-railroad system of 
transportation." But the fact that Congress 
did not include these interstate carriers does 
not mean that they are excluded from all 
regulation, state and federal. It is highly 
probable that the courts will hold that the 


11 This exemption is common in many amendments 
to the Interstate Commerce Act, especially those since 
the period of federal control. See U.S. v. Hubbard, 266 
U.S. 474 at 480, footnote 7 (1925). 

12 Yawkey-Bissel Lumber Co. v. Railroad Commission, 
204 Wis. 210, 235 N.W. 424 (1931). 
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states retain jurisdiction over these carriers 
since Congress did not show an intent to free 
them from state regulation.” Thus the states 
retain jurisdiction over interlocking plants 
where the tracks of one of these exempt car- 
riers crosses those of another exempt carrier 
or a purely intrastate line. Where the tracks 
of one of these exempt carriers crosses those 
of an interstate steam railroad (or railroad 
operated by other motive power but part of 
a general railroad system), the interlocking 
device would probably be subject to the 
jurisdiction of the Federal Government.” A 
more difficult question is what constitutes a 
“street, interurban or suburban electric rail- 
way.” This is a question of fact in each 
case; on that issue there may be some 


litigation. 
A. L. STEIN 


Assistant Counsel, 
Illinois Commerce Commission 


13 Southern Ry. Co. v. U.S., 222 U.S. 20 (1911); 
Napier v. Atlantic Coast Line, 272 U.S. 605 (1926). 

14 U.S. v. Chicago etc., 288 U.S. 1 (1933); 27 Illinois 
Law Review 953: 2 George Washington Law Review 107. 
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Urban Land 


Hough, Henry B. Marrna’s VINEYARD: 
THE Story OF A SuMMER Resort, 1835- 
1935. Edgartown, Mass.: The Author, 1936. 
Dp. 276. $2.50. 

This charming book, primarily an essay in 
social history, is earnestly commended to 
students of land economics. It is one of the 
most colorful case studies I have seen of the 
effects of speculative land subdivision on the 
rise and fall of communities and fortunes. 
Mr. Hough is editor and proprietor of the 
Vineyard Gazette, now in its ninetieth year; 
the files of his newspaper have been rich 
source material. He confesses that one of the 
motives for writing the book was his irrita- 
tion with mainlanders who visit the island 
each summer; see the moors, dunes, and sea, 
and shake their heads, “If these unimagina- 
tive islanders only saw the possibilities of 
developing the island, what fortunes they 
could make.” 

Well, here is the answer. Those very 
moors, open to wind and sky, were once 
sold off in lots by imaginative promoters, 
using the capital of retired whaling captains. 
The story of the railroad, built in a summer 
in the eighties, washed out by the sea the 
next winter, is a tragi-comedy. So is the tale 
of the parks in Cottage City, shown on the 
prospectus, built into the physical plan, 
which turned out upon the liquidation of the 
developing company to be no parks at all; 
the promoter’s letter to the lot-owners break- 
ing the news to them is a classic. And it all 
started with religion, a “camp-meeting” 
which in its heyday brought 30,000 people 
to the island at once—but read the book. 

Cartes S. ASCHER 

Secretary, Committee on Public 

Administration, Social Science 

Research Council. 


Real Property Inventory of Allegheny 
County. Pittsburgh: Bureau of Business 
Research: University of Pittsburgh, 1937. 
pp. *, RIT. $5.00. 

This is the second of three related work- 
relief projects initiated and supervised by 
the Bureau of Business Research of the 
University of Pittsburgh. The first study 


included data on building lots, voluntary 
conveyances, mortgages, foreclosures, resi- 
dential building permits, and demolition 
permits. This volume gives data on: 


1. Residential structures: type, chief construction 
material, condition, age, presence of basement or 
garage. The owners’ estimate of value is given for 
owner-occupied homes. 

2. Family dwelling units: occupancy or vacancy, 
rentals, number of rooms, heating, lighting, cooking, 
bathing, and toilet facilities. Ownership of autos and 
mechanical refrigeration is also indicated. 

3. Occupants ani! cheir relation to the dwelling unit: 

eriod of occupancy, tenure, race, extra families, num- 
a in the family, persons per room, mode of transporta- 
tion to work, and time spent in going to work. 

4. Non-residential units by type: stores, factories, 
schools, churches, amusement places, etc. 


The third study, the Financial Survey of 
Urban Housing, will be published at a later 
date. It was also made in conjunction with 
the Real Property Inventory in February, 
1934, and gathered information on the 
financial aspects of housing for approxi- 
mately 10% of the families in the urban 
areas of Allegheny County. Data on family 
incomes, rents, mortgages, purchase costs, 
and mortgage and rent delinquencies will 
appear in this volume to come. 

While some of these figures are of value 
only historically, since they were collected 
in February, 1934, other items such as the 
construction material, presence of garage, 
number of rooms and mode of transporta- 
tion to work have changed very little, for- 
tunately, over this period. As source books 
tor detailed data on all phases of real estate 
in this area, they are invaluable to govern- 
ment agencies and business concerns, as 
well as to real estate men. 

Carrie MavubeE Jones 
Librarian, 
National Association 
of Real Estate Boards 


Bodfish, Morton, editor. 1936 BurtpInc 
AND Loan Annas. Chicago: United 
States Building and Loan League, 1936. 
pp. xi, 876. $5. 

The 1936 Annals is the seventh in the 
series of yearly volumes setting forth the 
activities and progress of savings, building 
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and loan associations in the United States. 
These annual compilations are particularly 
valuable as reflections of what building and 
loan men are thinking about their business 
and its relation to current economic and 
political developments generally, as well as 
to developments in allied fields of private 
enterprise. 

The scope of the materials contained in 
the volume is revealed by a glance at some 
of the topics which appear under the heading 
“Building and Loan Practice.” These in- 
clude discussions of developments in mutual 
savings banking, the relation of government 
to home financing, ratios for analyzing cur- 
rent financial condition, state taxation of 
savings and loan associations, the trend of 
current legal decisions, the work of the Fed- 
eral Savings and Loan Advisory Council, 
special problems of federal associations, 
dividend policies, and problems of state 
supervision, 

As usual, the statistical data which the 
Annals presents are among the most valu- 
able materials in the book. This year their 
usefulness and interest have been still 
further increased. For the first time the 
savings and loan balance sheet items have 
been classified to show comparisons between 
federal and state-chartered institutions, not 
only for the current year (1935) but for 
1934 as well. 

Heten C. Moncnow 


Of the Fournal Staff 
Public Utilities 


Bonbright, James C. VALuation oF Prop- 


McGraw-Hill Book 
2 vols., pp. xx, 


ERTY. New York: 
Company, Inc., 1937. 
1271. $12.00. 


These two volumes are a distinctive con- 
tribution to the border line between law and 
economics. Some authorities would be in- 
clined to classify them as examples of in- 
stitutional economics. They represent the 
results of studies that have been under 
way at Columbia University for a period 
of more than Io years. 

The work is divided into three parts— 
namely, the concepts of value, methods of 
valuation, and valuation for specific legal 
purposes. In Part I the author devotes 109 
pages to the concepts of value. He has shown 
that the term, as used in law, has different 
meanings for different purposes, such as 
value for rate-making, for taxation, for 
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condemnation, etc. In his treatment of this 
phase of the subject, as indeed throughout 
the entire work, Professor Bonbright is con- 
cerned primarily with the problems that con- 
front a court when controversial questions 
involving property valuation have to be 
adjudicated. He is rather critical of the con- 
cept of value held by the classical econ- 
omists, because it is impossible to bring all 
of the notions of value that come before the 
courts under the concept of value with which 
the professional economists were concerned. 

The opinion of the reviewer is that Pro- 
fessor Bonbright has unduly emphasized 
what he regards as the weakness of the 
classical theory of value. The early writers 
were not concerned with the same problems 
that have engaged his attention, yet running 
through his treatment, as well as in the de- 
cisions of the courts involving value, there 
is evidence of a concept of value which has 
persisted from the writings of the classical 
economists. It has been necessary to make 
adjustments of general principles to fit 
specific situations, but this necessity is 
not peculiar to economics, even though the 
adjustments are more pronounced than in 
the physical and biological sciences. 

In the second part of the work the author 
devotes 157 pages to methods of determin- 
ing value. After considering the problems of 
legal “proof” of value, in which he stresses 
the necessity of more precise definition of 
the term, he discusses such methods as sale 
price, original cost, replacement cost, the 
treatment of depreciation, capitalized in- 
come, and capitalized earnings as measures 
of value. These topics are considered 
critically in the light of specific issues that 
require court action. 

The balance of the work (well over 1,000 
pages) is devoted to valuation for specific 
legal purposes. Here the author has made 
his most significant contribution. He has 
gone into such subjects as the law of dam- 
ages, measurement of fire losses, eminent 
domain and indemnity, tax valuation, 
valuation for rate-making purposes, etc. 
In the treatment of all the specific purposes, 
the materia! is amply supported by refer- 
ences to cases. This material has been 
handled with great skill and represents an 
enormous amount of detailed analysis of 
court cases. Economists, lawyers and ap- 
praisers will find in these two volumes a 
mass of useful information, as well as a 
thoughtful treatment of the various prob- 
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lems that the legal valuation of property 
entails. 

Freperick S. DEIBLER. 
Professor of Economics, 
Northwestern University. 


Brown, George T. Tue Gas Licut Com- 
PANY OF BattimorE—A Srtupy or Nat- 
uRAL Monopoty. Baltimore: The fohns 
Hopkins Press, 1936. pp. 112. $i. 

This interesting monograph presents a 
scholarly and enlightening case study of the 
first gas company in America from the time 
of its inception in 1816 to establishment of 
the Maryland Public Service Commis- 
sion in 1910. The particular merit of the 
study is its thoughtful interpretation of 
carefully selected and annotated historical 
facts relating to the development of the 
Baltimore gas company in light of the evolu- 
tion of public utility control in Maryland. 

The author’s analysis reveals events 
which are doubtless characteristic of develop- 
ment of the gas industry and its public 
control in other states as well. Following 


the first public demonstration of gas lights 
in Baltimore in 1802, 14 years of unsuccess- 
ful os a in gas production inter- 


vened before the Gas Light Company of Bal- 
timore obtained a franchise from the City. 
For the next 44 years public policy was to 
treat the industry like any other business 
enterprise and to encourage its development, 
in which the major difficulty, as in all Ameri- 
can industry in this period, was to procure 
the necessary onset. By 1860, however, 
technological improvements in gas produc- 
tion, which seemed to warrant better service 
and lower prices than the company offered, 
together with the company’s financial suc- 
cess, had led to public denunciation of 
monopoly and to public support of compe- 
tition. Accordingly, in that year Maryland 
adopted its first regulatory policy by grant- 
ing a charter to a new gas company, thus 
deciding that matters of price, service and 
quality were to be settled by competition. 
The actual application of this policy was 
delayed for 10 years, principally by the 
Civil War, and when competitors finally 
did appear the results were those charac- 
teristic of natural monopolies: first, cut- 
throat competition (gas wars), then well 
watered consolidations of those firms able 
to hold out long enough—with the public 
always paying the bill, as the study indi- 
cates. 
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Meanwhile, in recognition of the evils of 
competition in such fields as the gas in- 
dustry, the theory of natural monopoly was 
developing, as the author very ably describes. 
Principally through the writings of Farrar in 
England, and of Adams and Ely in the 
United States, the stage was set for a new 
policy toward public control of utility in- 
dustries. In Maryland this new form of 
control was legislative in character and not 
only recognized the Baltimore gas company 
as a monopoly but set a maximum price 
for gas. Dissatisfaction with this method 
from the standpoint of both price and 
service, however, resulted on the one hand 
in attempts to establish a state commission 
with appropriate jurisdiction as early as 
1892, and on the other hand in attempts to 
promote either municipal regulation or 
municipal ownership. Nothing came of 
these attempts until the company’s monop- 
oly position was still further entrenched by 
consolidation with the electric company in 
1906, and until New York and Wisconsin 
had pioneered the way to state commission 
regulation in 1907. The Baltimore com- 
pany battled vigorously all bills designed to 
establish state commission regulation, but 
its efforts merely provoked public support 
for such a measure, with the result that the 
public service commission bill introducing 
the present-day method of utility control 
in Maryland was finally enacted in IgIo. 

D. L. Martetr 
Assistant to Executive Officer, 
[llinois Commerce Commission 


Public Finance 


Facinc THE Tax Propiem. New York: 
Twentieth Century Fund, 1937. pp. xxiii, 
606. $3.00. ; 


This book is a cooperative product in- 
volving the direct and indirect collabora- 
tion of the trustees of the 20th Century 
Fund, a Committee on Taxation, and a re- 
search staff of 20 workers. It involves con- 
siderable original research, much analysis of 
the tax problem in almost all its phases, and 
an extended list of conclusions and recom- 
mendations by the research staff, supple- 
mented by a separate statement by the 
Committee on Taxation. It is comprehen- 
sive enough to serve as a college textbook on 
taxation and deserves consideration for that 
role. A more extended presentation of some 
of the original research is to appear in a forth- 
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coming volume entitled Studies in Current 
Tax Problems. 

Among the special contributions of an 
original character are a series of calculations 
of the yield of the federal income tax under 
several schedules of rates and with several 
years’ incomes as tax bases; calculation of 
the relative burden of the existing tax sys- 
tem upon various levels of income under 
various assumptions concerning the inci- 
dence of particular taxes; presentation of 
quantitative data concerning the stability 
of different elements in the federal tax sys- 
tem; and calculation of “cost of compliance” 
(cost to the taxpayer of meeting statutory 
requirements) in the case of various taxes. 

It is impossible here to summarize the 
more than 100 conclusions of the collabora- 
tors. Among the more striking and original 
conclusions are the following: the excess 
profits tax should be inaugurated as a per- 
manent part of the tax system, with moder- 
ate application for a period during which 
administration techniques and data con- 
cerning capital values are being established; 
the undistributed earnings feature of the 
federal corporate income tax and the exist- 
ing method of treating capital gains and 
losses should be eliminated in favor of the 
taxation of such gains with offset for such 
losses on an annual accrual or inventory 
basis; in event of failure to adopt this recom- 
mendation, alternative means of taxing 
capital gains are suggested, all of them in- 
cluding a full deduction of capital losses 
against all incomes; sales taxes are opposed 
except where clearly necessary for fiscal 
reasons, and a broadening of the federal 
income tax base is recommended to reach 
the smaller incomes; it is calculated that the 
present tax system will provide adequate 
revenue before 1940 if present recovery of 
business continues, but that the states will 
probably need more revenue than their tax 
systems will provide in the next few years. 

Concerning land and property taxes, the 
authors oppose the single tax as inequitable 
to present owners of past increments. How- 
ever, they favor a tax on future increments 
at least as a feature of an excess profits tax, 
and deplore the lack of effort to improve the 
theory and practice of special assessment 
taxation. They are skeptical of the wisdom 
of property tax reduction because of the 
capitalization of land values and the bonanza 
to present holders of land that is thought to 
be involved; if such program is to be ac- 
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cepted, they recommend consideration of 
the graded tax plan with a differential 
assessment favoring improvements as op- 
posed to land. They object to the personal 
property tax as a poor means of measuring 
either benefit or ability, and think property 
tax limitation statutes ill advised. 

Among the many treatises on taxation, 
and particularly those concerned with tax 
policy, that have appeared in recent years 
this book is clearly outstanding. Although 
somewhat technical for the lay reader, it 
will provide him with a very useful hand- 
book of carefully reasoned analysis con- 
cerning tax matters; and to the tax student 
and expert it should prove indispensable. 

Harotp M. Groves 
Professor of Economics, 
University of Wisconsin. 


How Suatt Business Be Taxep? New 
York: Tax Policy League, 1937. pp. vit, 
175. $2.50. 

This symposium is made up of the 12 
“formal” papers read at the December, 1936, 
meeting of the Tax Policy League. It con- 
tains articles defining business taxes, dis- 
cussing the criteria of business taxation, the 
alleged attitude of business men toward 
taxation, the types of business taxation em- 
ployed in Europe, an evaluation of American 
practices, a discussion of proportional and 
progressive rates, the New York business 
tax, and the federal taxes on undistributed 
profits and payrolls. The contributors are 
Professors Williamson, Groves, Buehler, 
Newcomer, Blough, Studenski, Shoup, Rice, 
and Witte, together with Messrs. Noel Sar- 
gent, E. C. Alvord, and George C. Haas. The 
volume contains a short but well selected 
bibliography. It has no index and does not 
include any of the discussion or debate which 
took place at the conference. 

The volume is devoted more to problems 
arising in the taxation of corporations than 
to the taxation of business, and thus con- 
forms closely to American practice in this 
field. It is devoted mainly, too, to how busi- 
ness is taxed rather than to how it should be, 
as might be implied from the title. Corpora- 
tion and business taxation seems to be as- 
sumed. As to whether they should be taxed, 
the subject is approached indirectly and only 
incidentally by several of the writers. Some 
doubts, of course, are cast upon the logic of 
current practice and some recognition is 
given of the fact that ability to pay is per- 
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sonal rather than in rem. Yet what is the 
role of corporate (or business) taxation in a 
tax system which pretends to be personal in 
character? What is its proper place in an 
in rem system? And what of the tax burdens 
on various types of business or types of 
enterprise—should they be uniform, or 
should some businesses be taxed more than 
others? And, while there seems to be con- 
siderable sentiment in the book that 
monopolies should be taxed more than com- 
petitive business, how much should the 
discrimination be and how should the tax 
be determined? Unfortunately, the reader is 
unable to find satisfactory answers to many 
of his questions. None of the papers gives 
more than incidental mention of the taxa- 
tion of property employed in business, of 
the capital stock or corporate excess taxes, 
of the problems of unit valuation and inter- 
state allocation. Little attention is given to 
problems of excess profits taxation. The un- 
distributed profits tax comes in for more 
than its share of the discussion—three 
essays—in which the “opposition’’ gets the 
better of the argument. The defects of the 
present act are emphasized. It would seem 
that a better case could have been presented 
for the incorporation of such a tax (though 
not precisely the present one) in the fiscal 
system. Nowhere was the role of the corpora- 
tion as an avoidance or tax-minimizing de- 
vice adequately considered. It is, of course, 
too much to expect that a single meeting of 
any association could dispose of all of these 
topics, yet these important gaps in the sym- 
posium should be noted. 

These limitations in the volume should 
not obscure the many good points about the 
collection of essays. It is a welcome addition 
to the literature. The discussions are inter- 
esting, brief, but to the point. 

Simeon E. LELAND 
Professor of Economics, 
University of Chicago 


ASSESSMENT PRINCIPLES AND TERMINOLOGY. 
Chicago: National Association of Assessing 
Officials, 1937. pp. viti, 166. $2.00. 

This book, published by the National 
Association of Assessing Officers, is evidence 
of sincere thought on the part of its authors 
to formulate instructions for assessors in 
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general that will improve the quality of their 
work. From this standpoint it has merit. 
The taxpayer too will sympathize with its 
expressions of desire for better qualifications 
for assessors and for less political control of 
these boards. 

The ordinary reader, however, cannot 
escape the impression that it is a plea for 
more bureaucratic control. Few people, 
outside of the assessors themselves, will con- 
sider as reasonable the suggestion that states 
generally should enact laws giving assessors 
the right to obtain lists of depositors from 
banks. Again few people will sympathize 
with the assessors in asking for the right to 
inspect state income tax returns or the right 
to issue a subpoena and to take testimony 
under oath “not only from owners of prop- 
erty but from others who have knowledge 
of taxable property and its value... and 
to require from corporations and individuals 
copies of balance <i and income tax re- 
turns under penalty. ...” 

“To make general in this country a re- 
quirement that all corporations be required 
to submit annual lists of stockholders and 
registered bondholders from the record of 
their holdings’’ is another plea made by the 
authors. They ask too for the right to com- 
on national banks, as well as state chartered 

anks and other lending institutions, to give 
the assessors access to their records or to 
make up for the assessors’ use a list of de- 
positors or borrowers on collateral. 

The harassed taxpayer who is today bear- 
ing the burden of excessive public costs will 
think this book has quite a limited point of 
view and, if its recommendations were ef- 
fected, the difficulties of the average tax- 
payer would be increased and what little 
right of privacy is left to him would be 
diminished. 

Trade or professional organizations have 
a place in our everyday life that is impor- 
tant. Frequently, however, these organiza- 
tions give every evidence of an intensely 
selfish attitude with little understanding 
and with a very narrow concept of the rights 
of others and the equities of the general 
situation. This book gives some evidence of 
that point of view. 

Maurice F. Reipy 
Realtor, Worcester, Mass. 
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PYANNED 


= (AND ACCOMPLISHED) 


¢ 


PLANNED ECONOMY is nothing new... 


4° 


in the utility industry. 


Much used as is the “planning” expression today, as if something 
newly conceived, in this business it stands for years of plans that 


are today’s accomplish 
economy. 


. the planning of home electrification that 
has made the benefits. of low-priced, uni- 
form-standard service the common pos- 
session of all in a community, together with 
the availability of favorable appliance pur- 
chase plans for utilizing this service. 


. the planning and accomplishment of large 
central generating units; the originating 
and perfecting of\long distance transmis- 
sion, and integrating systems into so-called 
“grids”. 

. the resultant. extension of urban facilities 
into thousands of cross-road villages which, 
as measured by public works, do not have 





ts, translated into a publicly beneficial 


water and sanitary systems, but do have 
“big city” electric service at equally favor- 
able rates. 


. the planning and putting into execution of 


domestic rate principles out of which. is 
evolved today’s OBJECTIVE. RATE 
structure, known as the “Commonwealth 
Plan”—and which has broken the so-called 
“vicious circle” of rates vs. consumption. 


. the planning of rural electrification along 


sound lines that are overcoming technical 
and physical obstacles, and accomplishing 
one of the most far-reaching social objec- 
tives in the utility sphere. 


Here are yesterday’s dreams of progress made practical on the blue- 
prints of reality. Here are plans that are today the accomplishments 
of public-minded management. This is the PLANNED ECONOMY 
of an industry equipped and minded to continue its contributions 
to the public welfare. 
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